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UNITED STATES COURT FOR CHINA. 



House of Representatives, 

Committee on Foreign Affairs, 

Thursday^ September ^, 1917. 

The committee met at 10.30 o'clock a. m., Hon. Charles Linthicum 
^acting chairman) presiding. 

Mr. Linthicum. Gentlemen, I am informed that the chairman will 
be detained down town for a little while, and I thought we might 
just as well begin consideration of the matter before the committee 
this morning, which is H. R. 4281. As you will remember, some time 
ago a bill came to this committee from the Senate, introduced by 
Senator Saulsbury, upon this subject. We considered it some little 
time, and there were certain matters in it that did not meet the views 
of the committee, and we then had the district attorney of China 
come before the committee and take up the matter. He made certain 
suggestions which I believe were in line with the committee's views, 
and, subsequently, the bill not having been reported to the House, 
Senator Saulsbury introduced another bill embodying those sugges- 
tions and the views of this committee, and I likewise introduced a 
new bill in the House embodying the same changes, and that bill is 
the one which is before us to-day — ^H. R. 4281. 

Judge Lobingier, the judge of the United States Court for China, 
being in the city, I concluded he would be the best-posted man on 
this subject and could give us better information as to the necessity 
for legislation for that court, and I asked Mr. Flood to call a meeting 
of this committee to consider the matter and to hear Judge Lobingier 
while he is in the city and before he returns to China. If there is no 
objection, we will have Judge Lobingier go into the merits of the bill 
and the necessity for its early passage. 

STATEMENT OF HON. GHAELES S. LOBINGIEE, JUDGE UNITED 

STATES COURT FOR CHINA. 

Judge Lobingier. Mr. Chairman and gentlemen of the committee : 
I am very glad to be able to have an opportunity to place at your 
disposal any information I may have in regard to this measure. I 
liave given the matter some considerable attention from the time of 
my appointment to the court in China, a little less than four years 
ago. - One of the first things that impressed me on assuming my 
station there was the necessity of some additional legislation in 
order that the court might prove most serviceable and most effective 
in carrying out the purposes for which it was created. The original 
f^.ct was more or Icvss of an experiment. In the nature of things the 
framers of it could hardly know exactly what conditions woiild de- 
velop, and so the law was framed in rather general terms, but the 
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4 UNITED STATES COURT FOB CHINA. 

amount of le^slation that is required in order to meet its purposes 
is not, I thinK, voluminous. A few comparatively slight additions 
to the existing law will answer the purpose. In making those addi- 
tions I take it you gentlemen and your colleagues in Congress will 
desire to know first of all something of the existing legislation, in 
order to have any additions which you may decide upon tally with^ 
and supplement, such legislation. 

You may or may not be informed as to the origin of the jurisdic- 
tion which our Government exercises in China. It arises, of course,, 
from treaties, the first of which was framed and agreed to in 1844^ 
and that treaty gave to the United States the privilege of extra- 
territoriality; m fact, it wiis the pioneer of such treaties in China. 
All the subsequent treaties, even of other nationalities, have copied 
and imitated it. That treaty was framed by Caleb Gushing, artei'- 
wards Attorney General of the United States, and is considered a 
very important and epoch-making work. In 1848 Congress enacted 
a statute for the purpose of carrying into effect the provisions of this 
treaty by conferring jurisdiction upon the consuls in China in all 
judicial matters. I may say that the treaty practically extended to 
China, so far as Americans were concerned, the laws and institutions 
of the United States so that an American citizen going there or 
residing there for the purpose of trade or any other purpose would 
be, from the legal standpoint, practically in his own country, enjoy- 
ing the benefits of his own laws and amenable to his own courts ; and 
the first act of Congress, that of 1848, carried that into effect by pass- 
ing a statute on August 11 of that year containing the following sec- 
tion, which is the first one relating to the jurisprudence to be applied 
by our courts there : 

And J>e it further eiiactetl, that such juriHdictiou in criminal and civU mat- 
ters shall, in all cases, be exercise<l and enforced in conformity with the laws 
Kit the United States— 

That has become a very important phrase in all subsequent ju- 
dicial proceedings there — 

in conformity with the hiws of the Unitetl States which are hereby, so far 
as is necessary to execute said treaty, extended over all citizens of the United 
States in China (and over all others to the extent that the terms of the treaty 
justify or require), so far as such laws are suitable to carry said treaty into 
effect. (9 U. S. Stats, at L., 276, sec. 4.) 

That was the original act. In 1860 Congress passed a more 
elaborate act but retained practically this entire section as I have 
read it : 

That such jurisdiction in <Timiual and civil matters shall in all cases be 
exercised and enforced in conformity with the laws of the United States which 
are hereby, so far as is necessary to execute such treaties respectively, ex- 
tended over all citizens of the United States in said countries, so far as such 
laws are suitable to carry the said treaties into effect. (12 U. S. Stats, at L., 
73, sec. 4.) 

Now, that is the foundation of our jurisprudence, and, as you wiU 
see, for nearly 70 years this language has been the law of our citizens 
out there and the law which our courts have applied. It became 
necessary, of course, to construe this phrase '^laws of the United 
States." What was meant by it ? Did it mean simply the general 
Acts of Congress or did it mean any act of Congress? Now, the 
United States Circuit Court of Appeals passed upon this ques- 
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lion in the case of Biddle y. United States (156 Fed. Rep., 759) a 
report of which I have here but which I will not read unless some 
member of the committee desires it. 

Mi*. EoGBRs. Is that opinion long? 

Judge LoBiNGiER. Well, it is pretty long, and there are a good 
many citations of authorities. I can state in a word the effect 
of the decision, however. 

Mr. Rogers. Have you a summary of the case which could go 
ID the record ? 

Judge LoBiNGiER. I haven't it written out, but I think I can state 
one that will cover the point in the case. The question there arose 
MS to what law the defendant should be prosecuted under. He was 
prosecuted for the crime of false pretenses under the common law. 
The court of appeals held that he was not guilty under the common 
law, but the effect of the decision is that, applying a section of the 
criminal code which Congress had enacted for Alaska, and which 
was, therefore, one of "the laws of the United States" within its 
interpretation, the defendant was amenable. Had it not been for 
that, there would have been a clear miscarriage of justice. 

Subsequently the United States Supreme Court passed on the 
•question of what is meant by the phrase " statute of the United 
States," occurring in another act. You gentlemen are doubtless 
familiar with that phrase in the court of appeals act which provides 
for appeals to the Supreme Court of the United States in certain 
^ases where a statute of the United States is involved. 

This case came up from the Philippines, where the question in- 
volved the Philippine tariff law, a special act of Congress not passed 
for the United States, but for the Philippines, and the Supreme 
Court there holds that the Philippine tariff act, although applicable 
onlv to that localitv and not to the whole country, is a law of the 
United States (Gsell v. Insular Collector, 239 U. S., 93). 

I take it, therefore, that the proposition is settled, and that the 
adjudicated meaning of the term, "law of the United States" is 
liny act of Congress — not necessarily a general act which applied 
everywhere, but that an act for a special jurisdiction like Alaska 
or the District of Columbia is likewise a law of the United States, 
and that is the theory on which the courts in China have been op- 
erating for a number of years, where the general laws of the United 
States are deficient, and of course they are deficient in all matters 
relating to what would here come under the jurisdiction of the 
State courts, such as probate, divorce and adoption, and all such 
matters. There are no general laws of the United States applying 
to such matters. In all those cases we apply the latest act or Con- 
gress on the subject. If it happens to be an act originally passed 
for the District of Columbia, we apply that. If the later act hap- 
pens to be one passed for Alaska, we apply that; and we have got- 
ten along very well under those conditions. 

Prior to that decision of the court of appeals, the United States 
Court for China was very much circumscribed in its operation for 
want of a jurisprudence ; i3ut by virtue of that decision in the Biddle 
case, to which I have referred, the difficulty was removed. 

Now, the purpose of this bill, I take it, is to give legislative con- 
firmation to that judicial interpretation and enable us to continue 
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as we have been for a number of years. That will involve no new 
departure ; no change from existing conditions ; in fact, the bar and 
the litigants as well as the courts there have settled down to that as 
the approved and accepted interpretation; and, as I say, we are 
getting along very well under it. 

The first section, then, of the pending measure, as I take it, is 
for the purpose of confirming and continuing that situation, and 
the only suggestion I would have in regard to that is that it would 
be more in line with preexisting legislation if we would start with 
the language used in the acts of 184ft and 1860, and instead of recit- 
ing, as the bill does, sets of law that shall be applied in their order^ 
simply define as the courts have, give a legislative definition to the 
phrase " laws of the United States," and i*ef er specifically to this 
act of 1860, which has now become section 4086 of the Revised Stat- 
utes. 

There is one other point in that connection: The bill as drawn 
deprives us of the use of the District of Columbia Code. As be- 
tween the two codes, that passed in 1900 for Alaska and that passed 
in 1901 for the District of Columbia, the Alaska Code is far supe- 
rior, in my judgment ; that is, for our purposes. I will not say it is 
for every purpose. But the Alaska Code was drawn by a committee 
of Congress of which, I think, the chairman of this committee was 
the head. I have here a copy of the code, and you can see that it is a 
rather voluminous piece of legislation. 

Mr. Cooper. What code is that? 

Judge LoBiNGiER. This is the code enacted by Congress for Alaska 
in 1900. It covers most of the subjects which we need out there. For 
instance, in our probate law we follow the Alaska Code in the settle- 
ment of estates, and I may say that is the largest item of business 
which the courts have and the most important. There are some 
estates of very considerable value pending there at the present time. 

Mr. HuDDLESTON. May I ask what you do when there are con- 
flicting provisions in those separate systems ? 

Judge LoBiNGiER. We take the later law. We follow the cardinal 
rule of statutory construction that the later law is the approved ex- 
pression of the intention of Congress. 

Mr. HuDDLESTON. Then you would think that the code of tlie Dis- 
trict, so far as it conflicts with the code of Alaska, would have to be 
followed ? 

Judge LoBiNGlEK. Yes, sir ; that is what we have done. 

Mr. Cooper. Is there any method out there by which the ordinary 
litigant can become acquainted with the changes in the laws of 
Alaska ? 

Judge Lobingier. We do not follow any changes except such as 
Congress makes 

Mr. Cooper. I mean 

Judge Lobingier (continuing) and we have a law library there 
which contains all the acts of Congress up to date, which renders 
accessible to every American citizen the same facilities which he 
would have here. 

Mr. Cooper. Suppose a law were passed and the President were to 
sign it to-day, it would be three or four weeks or more before it would 
get out there? 
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Judge LoBiNGiER. That is true of all legislation. 

Mr. GooPER. Yes; but the time is so long and the law might be 
completely changed «fter the event. 

Judge LoBiNGiER. How would you remedy that, Mr. Cooper? 

Mr. Cooper. I think there should be some provision 

Judge LoBiNOiER (continuing). Usually all important changes in 
the law are cabled to us by the State Department. As soon as an 
act aflfecting American citizens like the income tax or the opium law 
is passed, the gist of the law is cabled to the consuls, and the consuls 
make it known by posting and other means of publicity to their 
nationals in their districts. There has never been any difficulty of 
that kind that I ever heard of. 

Mr. Cooper. But why would it not be better to have the legislation 
which is to control American affairs and Americans in China enacted 
with specific reference to American affairs and Americans in China, 
and not legislate for Alaska with the understanding that what we 
enact with reference to Alaska is to govern affairs in China ? 

Judge LoBiNGiER. The principal answer to that, I would say, Mr. 
Cooper, .would be this: The court has been in existence 11 yeai*s, and 
the first judge of the court thought he could get a code adopted for 
China. He came here and spent considerable time at that work. He 
drafted the code, and as far as I have been able to learn, he never got 
anywhere with it. That has been attempted time and again, and 
neither Congress nor any committee of Oongress would listen to a 
proposition of taking up an entire code, and this other system has 
come about as a result of the necessities of the case. A code drafted 
especially for China would have to be, of course, drawn with great 
care, and would have to be considered with equal care, and Congress 
has never seemed to find the time to do that. 

Mr. Cooper. Yes; but for a judge or a court in China to say what 
is or what is not applicable in the code of Alaska to China takes con- 
siderable attention and care on the court's part, does it not? 

Judge LoBiNGiER. Well, that is what the court is put there for. 

Mr. Cooper. But the litigant ought to know in advance what the 
law is and not leave it to the court. Ought there not to be a code 
of laws that men can refer to as the law of that community just 
the same as for Alaska or the District of Columbia ? 

Judge LoBiNGiER. Copies of the Alaska code are in general use 
out there; and I would say also in that connection that for 10 
years now not only the lawyers in the courts but business men and. 
litigants — prospective litigants, at least — have settled down to the 
proposition that these Alaska laws are the principal ones to be fol- 
lowed, and they consult those, and I never have known of any 
serious hardship regarding the uncertainty of the law any more 
than there is anywhere. I think no litigant or lawyer ever feels 
sure until his case is decided just what the law is upon any point 
that is at all controverted. i 

Mr. Cooper. This occurs to me in considering this general propo- 
sition : How would the people of Pennsylvania like it if their legis- 
lature were to declare that the laws of the State of Missouri, as far as 
applicable, shall be in force in the State of Pennsylvania? 

Judge LoBiNGiER. I do not think that in a community of the size 
of Pennsylvania that would be a welcome proposition at all; but I 
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might say in that connection that the extension of one set of laws 
over another jurisdiction is not at all new in American history, and I 
mi^ht cite some instances of that. In NelH*aska. the State from 
which I come and where my legal residence now is, in Territorial 
days the laws of Iowa were extended over Nebraska, and when 
OMahoma was erected into a territorv in 1889 the laws of Nebraska 
were extended over Oklahoma, and they so continued for several 
years. In Alaska itself, until this code was adopted in 1900 — that 
is, from 1867 to 1900, a period of 33 years, or a third of a century — 
the laws of Oregon were in force. Now, there are plenty of instances 
of that. # 

Mr. Conn ALLY. Were not the laws of Arkans^i^ at one time in force 
in the Indian Territory also? 

Judge LoBiNGiER. I did not know of that precedent, but I knew 
that there were probably other cases. Congress did not make a 
precedent in its action with reference to China, but it is a policy that 
it had followed for many years. 

Mr. Cooper. Let me ask you a question right there: Were those 
laws made to obtain so far as applicable, or was the code as an en- 
tirety made applicable to the Indian Territory ? 

Mr. CoNNALLT. I am not familiar with the rule, but, in a general 
way, I know that the laws of Arkansas, unless coiirflicting with some 
Federal statutes, obtained in the Indian Territory. 

Mr. Cooper. That might well be, because where the population of 
one State is practically the same as that of another, and where all 
of them are under the Constitution of the United States, they could 
easily make the laws of this State or this Territory applicable to a 
particular Territory of the United States: but that is quite a diflFerent 
thing from this. 

Judge LoBiNGiER. The provision would have to be '' as far as 
applicable," because there are so many provisions of the law that 
would not be entirely applicable. For instance, there are laws ap- 
plying to a number of cities, say, of Arkansas or Nebraska, by name, 
and there are laws applying to officials. In the case of Alaska, for 
instance, when the Oregon laws were extended there, there were 
certain officials, like coimty clerks, in Oregon which did not e^ist in 
Alaska. I have had occasion to go over this in connection with the 
decisions in Alaska, in determining the applicability of the law 
of Alaska to China, and I found that the Alaska courts had had 
occasion to consider the question of whether the corporation law 
\)t Oregon was applicable, or had been made applicable to Alaska, 
and they decided that it was, notwithstanding the fact that the 
law spoke of county clerks and other officials who did not then 
exist in Alaska at all, but they said, " We will assume that what was 
meant in this connection were the corresponding officials in this 
country — we will say, our secretary of the Territory or surveyor gen- 
eral." So that no one set of laws for one State can be exactly appli- 
cable to the conditions of another State, and there has to be some 
leeway allowed in interpretation so as to apply it, I should think. 

Mr. Cooper. Take the District of Columbia and Alaska, for in- 
stance. We did not say in that Alaska Code that the laws of tiie 
District of Columbia should be, as far as applicable, applicable to 
Alaska, but we made a code for Alaska. 

Judge LoBiNOiER. Yes, sir. 
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Mr. CcKMPER. The circiimstaxices were so different and the Terri- 
t&sy itself is so remote from the District of Coliumbia that that could 
not be done. I can see how lawyers might want to leave as much 
of ii as possible to interpretation and to have the necessity of liti- 
gation to detemiine property rights, etc., but mjr own idea always 
is that as far as possible the law should be written out, not hav- 
ing it to interpretation. You will jmat pardon me, and I will not 
say anything more on that point, but certainty, in the law is of para- 
moumt im.portance. 

Mr. LiNTHictTM. The only way you could do that would be by 
the enactment of a code like the one for Alaska. 

Mr. Cooper. Yes; and why could not that be done, Mr. Chairman? 
Why could not the chairman and others on the committee, or, we 
will say, the chairman, without very much trouble pick from the 
Alaska Code what is applicable and extend that and nothing more? 

Mr. LiNTHicwM. It seems to me that it could only be done with 
a great deal of trouble. 

Mr. Cooper. No, sir; because the most of it is applicable. 

Mr. LiNTHicwM. From the siae of the code it seems to me that it 
would be very difficult. The greais trouble, it seems to me, would 
be to get Members of Congress who did not understand it or who 
did not have time to go into the code to give sufficient attention to 
it to prepare such an act. 

Mr. Cooper. If Congress thought it was worth while for the pro- 
tection and preservation of human rights and property rights in 
China to work long enough and hard enough to make a code for 
China-— — 

Mr. LiNTHicuM (interposing). Don't you think what you would 
have to do would be not only to take the Alaska Code and select 
from, that what you want for the government of China or for the 
Americans in China, but that you would also have to take the Dis- 
trict Code, and, in addition to that, you would have to go through the 
decisions of the court of China in order to get the code which you 
really need for that section ? 

Mr. Tempi^. Particularly the decisions, because the situation is so 
entirely different there. We are exercising authority there within a 
foreign jurisdiction. 

Mr. LiNTHicuM. Exactly. 

Mr. Tempub. We have no authority over China as we have over 
Alaska. 

Mr. Cooper. No, sir ; but if we were by law to say that the Alaska 
Code is applicable — ^that is, that portions of it are applicable — we 
would not, in my judgment, go far enough. We ou^t to say in the 
law what portions are applicable. It wonld not be, in my judgment, 
a very laborious task. 

Ma?. LiNTHicuM. Do you remember that about three years ago a 
committee — I believe it was the Committee on the Revision of the 
Laiws — ^brought several very voluminous volumes into the House, and 
the House gave it some considerable attention ? I believe we finally, 
may be after two- or three sessions, passed the bill, and it went over to 
the Senate, but they never have had time to do anything with it, and 
perhaps they never will have. 
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Mr. Cooper. The House passed and the Senate passed, and it is 
now the law, the bill codifying the criminal laws of the United 
States. 

Mr. CoNNAULY. Let me ask this question in connection with what 
Mr. Cooper has said: Would the fact that you adopted a separate 
code for the control of American citizens in China render the lay- 
man's opportunity for knowing what the law is any easier or better 
than if you adopted the code of Alaska ? 

Judge LoBiNGiER. In my judgment, not at all. You would have 
to go through the same processes, you would have to consult the 
booKS, and probably no business man would rest on his own interpre- 
tation of those codes, but he would want to consult legal advisers. 

Mr. CoNNALLY. Is there any reason why the common law — and I 
use the term " common law " not in the strict acceptation of the term, 
but I refer to the conmion law as affecting general property rights — 
is there any reason why those same general rules of the common law 
would not apply as well in China as in Alaska? I mean that aside 
f rdin the purely administrative features of the different governments. 

Judge LoBiNGiER. The statutie creating the court expressly re- 
affirms the common law for China where the statute law is deficient, 
and the common law is extended to China, and, as they express it, the 
law of equity as well. 

Mr. CoNNAiiLY. Is there any reason why those general rules regu- 
lating the property rights of those men should not be the same in 
China as in Alaska ? 

Judge LoBiNGiER. No, sir ; and they are not different. 

Mr. CoNNALLY. And is it not a fact that the construction of those 
laws form the great body of your jurisdiction? 

Judge LoBiNGiER. Yes. 

Mr. HuDDLESTON. What is the American population of China? 

Judge LoBiNGiER. I should say not over 7,000 at the outside. 

Mr. HuDDiiESTON. How many lawyers have you practicing before 
your court? 

Judge LoBiNGiER. There are about 20 American lawyers in Shang- 
hai and perhaps 10 in other parts of China. There are, in addition to 
that, members of the bars of other courts situated like our own. For 
instance, the British court in Shanghai has about 30 lawyers who by 
courtesy are permitted — not admitted — ^to practice in our court. They 
are not admitted to practice, but they are permitted by courtesy to 
practice in our court in the same way that our lawyers are permitted 
to practice in the British court. 

Mr. HuDDLESTON. At how many places does the court sit ? 

Judge LoBiNGiER. At 3 places outside of Shanghai, regularly, and 
at 14 places, possibly. The law provides that there may be a session 
at any place where there is a consulate, and there are 14 consulates 
in China. The law further requires a session once a year at Tientsin, 
Hankow, and Canton, as well as in Shanghai. 

Mr. HuDDoysTON. How many cases do you have filed year after 
year ? 

Judge LoBiNGiER. It would not be the same every year, of course. 
I think that the total number of cases that have been filed in the court 
is between six and seven hundred up to date. 

Mr. Cooper. Covering how many years? 
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Judge LoBiNGiER. Covering, perhaps, 8 or 9 years. That refers 
only to cases coming before the United States court as such. The law 
further requires the judge to supervise the consular courts, and in 
probate matters his approval must be obtained for all orders for the 
closing up of estates, the payment of money, or for any important 
acts of that sort which the consuls perform, and those cases, which 
are very numerous, are not included in the list I have already men- 
tioned. 

Mr. HuDDLESTON* Has your court jurisdiction of all classes of 
cases except such as may be handled in the consular courts? 

Judge LoBiNGiER. Yes, sir. 

Mr. HuDDLESTON. Criminal and civil? 

Judge LoBiNGiER. Yes, sir ; criminal and civil. 

Mr. HuDDLESTON. In what class of cases have you final jurisdic- 
tion ? 

Judge LoBiNGiER. In none. The court of appeals in San Francisco 
is the appellate court. 

' Mr. HxjDDUESTON. All cases which might be appealed from other 
district courts may be appealed from your court? 

Judge LoBiNGiER. Yes, sir. 

Mr. HuDDLESTON. You do not try cases with juries? 

Judge LoBiNGiER. No, sir. 

Mr. HuDDLESTON. I uoticc that the act you have here expressly 
provides that you are not to give jury trials. 

Judge LoBiNGiER. That has always |)een the law, and there is a 
decision on the question in the 140 United States, in a case coming 
up from the consular court at Yokohama when we had extraterri- 
torial jurisdiction in Japan. 

Mr. Cooper. Was that a murder case ? 

Judge LoBiNGiER. Yes, sir. The case is In re Ross. 

Mr. HuDDLrESTON. You do not think that it is practicable to give 
jury trials in cases there? 

Judge LoBiNGiER. There is no deman^ for it, and in my judgment 
it would not be wise. It is not feasible. It would be difficult to get 
juries, and there is no popular demand for anything of the sort. 
That clause was not inserted in the bill by myself. 

Mr. HuDDLESTON. You oppose it as not being practicable upon the 
idea that the American population there is scanty and that you 
would have some trouble in getting up enough men to sit on juries ? 

Judge LoBiNGiER. That is the main thing. 

Mr. HuDDLESTON. There is no other reason, is there ? 

Judge LoBiNGiER. No other reason except what would apply to 
juries anywhere. 

Mr. HuDDLESTON, I prcsumc it has been held that the constitiltional 
provision guaranteeing the right of trial by a jury is not applicable 
there ? 

Judge LoBiNGiER. Yes; sir; that was decided in the case I re- 
ferred to In re Boss, 140 United -States, 453. 

Mr. HuDDLESTON. Upou the theory that it is not applicable. 

Judge LoBiNGiER. That the Constitution has no extraterritorial 
force. That is Judge Field's opinion. 

Mr. Cooper. Was Ross convicted of murder? 

Judge LoBiNGiER. Yes, sir 
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Mr. Cooper. Was he executed ? 

Judge LoBiNoiER. No, sir; I think not. 

Mr. Cooper. May I ask one question right here in line with the 
suggestion made by Dr. Temple when he referred a moment ago 
to the feujt that this was in China and that the Constitution was not 
o\er China as it is over Alaska, and therefore that the powers of 
Congress might be somewhat limited? You have extended the 
common law to China ? 

Judge LoBiNGiER. Yes, sir. 

Mr. Cooper. Is there any restriction on Congress in the matter of 
any statute it may make governing American citizens or American 
affairs there? 

Judge LoBiNGiER. On an act of Congress? 

Mr. Cooper. Yes, sir. 

Judge Lobingier. I do not know of any. 

Mr. Cooper. If Congress has the power to make an}^ statute that 
^t pleases to govern American affairs and American citizens in 
i^hina, wherein is its authority over this subject different from its 
authority to legislate for Alaska? 

Judge Lobingier. I would say that there would be, at least, this 
difference, that as a matter of comity or policy we should adjust 
our legislation to the fact that we are m a foreign country, and that 
certain acts which might be perfectly proper in our own territory, 
and while we might be well witiiin our legal rights in performing 
them, might not be altogether expedient as regards the Chin^. 
There might be a feeling, for instance, that the extension of some 
of our police powers, or the police powers of the States, to China 
would not be advisable. 

Mr. Cooper. I know, but it is left entirely in the discretion of 
Congress. 

Judge Lobingier. Yes, sir ; Congress has the power to do it. 

Mr. Temple. American citizens in China are not exclusively under 
American jurisdiction. If o^e of them is accused of committing a 
wrong against an Englishman, or whether it is an American or an 
Englishman, that suit would go to a civil court, and if an American is 
the defendant, the case is tried in the United States court, but if an 
American has a claim against an Englishman he must take his case 
to the British court. 

Mr. Cooper. Precisely; but I am speaking of the authority of 
Congress to legislate with respect to American citizens and American 
11 ff airs in China. 

Mr. Temple. It is very complicated, because an American with a 
claim against an Englishman is living imder English law and not 
under 'American law, and the case is tried in the court of the de- 
fendant. 

Mr. Cooper. We would not attempt to interfere with the English 
law, but here we are seeking to enact a law that we have the authority 
to enact, and, in my judgment, we ought to make the provisions of 
that law as specific as possible and not leave it to the court to say 
what is applicable. 

Mr, Temple. I have no doubt liiaA is very desirable, but it is diffi- 
<ult, because of these many complications. 

Mr. Cooper. It was not difficult in the case of Al!a»ka. 

Mr. Temple. But these complications did not exist in Alaska. 
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Mr. Cooper. I do not think that that objection applies to this at all. 

Mr. Tempue. There is a great difference between the two things. 

Judge LoBiNGiER. I do not think there is very much, after all, in 
a practical wa/ that is left to discretion. I think the policy of the 
court has been to apply every act that could be applied, and it has 
not seemed desirable to exclude anything that seems to have any 
bearing on the conditions there at all. 

Mr. Cooper. That is true, and I do not want you to feel that I 
desire in any way to cast the slightest reflection upon your ability 
and high standing. 

Judge LoBiNGiER. Of course I am not speaking of myself. 

Mr. Cooper. I know of your reputation in the Philippines and 
elsewhere, and I have great respect for your judicial ability, but I 
am speaking of what seems to me to be the proper thing to do in 
matters of this kind, and they are of exceeding importance. 

Judge LoBiJJGiBR. May I suggest there that this phraseology, "ap- 
plicable and suitable," has been the law for nearly 70 years, and if 
there had been any serious hardship as the result of that we would 
have heard of it ? 

Mr. Cooper. With respect to that, that does not seem to answer the 
objection at all. When Jefferson made the Louisiana Purchase they 
passed a law giving to a few men the authority to enact all laws 
and to enforce them over that territory. They were obliged to do 
that from the very circumstances of the case. They could not do 
anything else, but in due time they made laws, or Congress did, of 
an entirely different character, with a view to the protection of 
human rights and, of course, of property rights. We do certain 
chings under the compulsion of circumstances that we would not do 
under ordinary circumstances. Here we have been in China 70 years 
with the authority to enact something in the way of definite laws 
respecting American affairs and American citizens in China, and to- 
leave it entirely to the discretion of the court to pick out of the laws 
that we have enacted for the District of Columbia and Alaska what 
the court thinks are laws applicable to China seems to me to be 
giving a very wide latitude to the court. 

Mr. LiNTHicuM. That is what is given; but don't you think that 
the decisions of the court have pretty well embodied all of those 
District of Columbia laws and Alaska laws that are applicable to 
China, so that a pretty definite system of law has been built up on 
those decisions by this time ? 

Mr. Cooper. Now then, 'if the court has made decisions, they 
should be looked up and studied. Unquestionably you could run 
over them hastily and see that there would not be anything difficult 
at all in finding out what the court has decided. That would not 
be a matter of very great difficulty, and then you could put in the 
code just exactly what the court has decided. That would not be 
difficult, it seems to me. 

Mr. CoNNALLY. They have adopted the common law already. And 
would it not be just as easy to follow that and the acts based on the 
common law as to codify those decisions? 

Mr. Cooper. The code supersedes the common law in so many cases 
that the question of what is the common law is left to the judgment 
of the lawyer. The lawyer tells his client what it is, and then he goes, 
into court and finds a lawyer on the bench who may find differently. 
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Judge LoBiNGiER. I should like to call attention to a limitation 
upon uiose words " so far as necessary and suitable." The languag^e 
of the act is, " Necessary to execute such treaties and suitable to carry 
said treaties into effect. It is not just whatever the court may think 
necessary and suitable, but it is what is necessary with those limita- 
tions — ^that is, "necessary to execute such treaties and suitable to 
carry such treaties into effect." I was just going to suggest a substi- 
tution there wliich would leave it in line with the section Mr. Temple 
has read. 

Mr. Temple. I read from the statute of 1860. 

Judge LoBiNGiBR. For section 1 of the proposed bill I was going to 
^suggest a substitute, which would read as follows : 

That the laws of the United States which, so far as necessary and suitable, 
•are, by section 4086 of the Revised Statutes, extended over American citizens 
in China, shall be understood as including all applicable acts of Congress ; and 
whenever its general acts are deficient in the particulars mentioned in said 
section the legislation enacted by Congress for the Territory of Alaska shall 
be considered as so extended or, in case the same is deficient, then the legis- 
lation so enacted for the District of Columbia : Provided, That nothing in this 
section shall be construed to confer the right of trial by jury in American courts 
in China. 

That would enable us to apply the Alaska law whenever it was 
<;omplete enough, or when, as sometimes happens, there have been 
<;kses where the Alaska Code did not cover our conditions, and where 
we have found the District of Columbia Code rather indispensable. 

Mr. Cooper. Now, Judge, right there: That leaves it to the judge 
to say whether an Alaska law is deficient in a certain respect and 
whether in that particular instance, instead of applying the law of 
Alaska, you should go to the law of the District of Columbia on the 
same subject which the court may think is sufficient. Now, that leaves 
"the, question in the air and leaves it to be decided by the judge. 

Judge LoBiNOiER. Is not that always a question in connection with 
these codes, whether the code or the statute, whichever it may be, has 
repealed the common law, and must not the courts be called upon to 
-decide that question? 

Mr. Cooper. That is very true; but the legislature has done the 
best it could to make the law definite. If it has erred in phraseology^ 
or punctuation so that its meaning is in doubt, then it is left for the 
court to interpret, of course. 

The Chairman. What suggestions do you make, Mr. Cooper, as a 
substitute for this? 

Mr. Cooper. Mr. Chairman, it does seem to me that we ought to 
make as nearly as possible mention in our law here of the laws which 
are applicable and not leave it to a judge 10,000 miles away to say 
that such laws are applicable. 

The Chairman. You would provide a code, then, for China ? 

Mr. Cooper. Just the same as we did for Alaska. 

Mr. Rogers. May I ask a question right in this connection ? This 
Is the only extraterritorial court of the United States now operating? 

Judge LoBiNGiER. Unless you count the international tribunal in 
Egypt, in which we share. 

Mr. Rogers. But it is the only court of precisely its own character 
Avhich now in any foreign country represents the United States? 

Judge Lobingier. Excepting the consular courts. 
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Mr. Sogers. Yes ; and the tendency has been during late years, has 
it not, gradually to limit or abolish the extraterritorial courts? 

Judge LoBiNGiER. I think the understanding is that it is a tem- 
]>orary condition. It is not understood to be perpetual. 

Mr. Rogers. Of course if extraterritoriality is to continue only a 
few years in China the desirability of framing a code would be per- 
haps somewhat lessened by that consideration. 

Judge LoBiNGiER. It seems to me we have one of two alternatives. 
I quite agree with my friend Mr. Coopey that if Congress would 
enact an ideal code for China only — a code framed by those who are 
familiar with the conditions we are up against there — and would give 
us such a code, it would be better. 

Mr. Cooper. Judge, could you not in two weeks, right here in this 
city, with everything at hand and with your long experience, select 
what you think from the code of Alaska is applicable, and what is 
better from the code of the District of Columbia, making that just 
as specific as possible? 

Judge LoBiNGiER. I think I might select what would seem to me 
the best code for China. 

Mr. Cooper. Then we would have something upon which we could 
very easily decide, with your assistance, the committee all being as- 
sembled on the call of the chairman. 

Judge Lobingier. I do not think I could do it in two weeks; but 
I think I could do it in time. 

Mr. Cooper. Could you not do it in time for us to have it here the 
first week in December? 

Judge Lobingier, I doubt it. I will be on the water most of that 
time. I will have to start back next month, my leave expiring, and 

I will not be where I can get at the books. However, that is a task 
which I would not want to be understood as at all shrinking if I 
thought that was a practicable way to get at the matter, and I would 
gladly give my services for that purpose. But here is a measure of 

II sections, embodying the efforts of nearly 4 years which we have 
tried to get through Congress, and so far it has only passed the 
Senate in that time. That does not represent the beginning, by any 
means. As I said before, the first judge of the court drafted what 
he thought was a good code. And I may say that what one man 
thinks is a good code does not always seem so to other people. There 
was opposition in China, for instance, to the code proposed by the 
first judge, and that never got anywhere. 

Mr. Cooper. Now, then, does not that very statement show that 
what one judge may think is applicable another judge may not, and 
so it IS very difficult indeed for people to know what the law is in 
China. If one man will draw a code that he thinks is applicable 
and the other one thinks is not, is not that the very difficulty in- 
volved ? 

Judge Lobingier. Applicable in a judicial sense and applicable 
in a legislative sense -would be two different things, would it not? 
He might perhaps select a law for Congress to enact and consider 
that suitable, but when he was considering an act already passed 
he might take a different view of it. 

Mr. Temple. Is not a code the result of the judge's opinion of 
what the law ought to be, and there is more apt to be a difference 
of opinion about that than about what the law is? 
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Judge LoBiNiiiER. Yes. I have no doubt that such legislation 
would be the best, but I am thoroughly convinced we woidd never 
get it, because there are so many other things intervening. We are 
so far away ; we have no Congressman ; we have no real representa- 
tive here, except as certain gentlemen, Members of one House or 
the other, have interested themselves in it; and I am sure if that 
course is adopted it simply means we will get no legislation at all, 
and I favor something like this on the principle that half or even a 
ismall particle of a loaf i^ better than no bread at all. This would 
enable us to go on in the way we have been going on, and it would 
be very much better than nothing at all. 

Mr. Rogers. The passage of this bill, or substantially this bill, 
would not in any way interfere with the lat^r passage of code legis- 
lation. 

Judge LpBiNGiER. Not a bit. 

Mr. Sogers. And would help you out enormously pending the 
passage of code legislation. 

Judge LoBiNOiER. It would ; and I may say further, for the infor- 
mation of you gentlemen, that I have been at work for some time on 
the drafting of rules of procedure, not only for our own court but for 
the consular courts. The rules they have there are very deficient and 
imperfect; drafted a very long time ago by one of the former minis- 
ters; and as soon as this measure passes, which confirms the authority 
to make rules, it is my intention to promulgate them, and they will 
cover the subject of procedure pretty generally. If this committee 
or any considerable number of the committee desires to have a code 
submitted covering other pointe, I will undertake to do that, but I 
would not like to wait all the time I believe will be necessary to get 
that code considered for the other provisions in this bill, which there 
is a crying need for. 

Mr. Foss. What are the other provisions, will you kindly ex- 
plain them? 

The Chairman. Judge, will you explain as briefly as you can the 
other provisions of the bill, because we have not very much more time 
before the House convenes ? 

Judge LoBiNGiER. I was going on to do that. Of course, this ques- 
tion of jurisprudence has taken up necessarily an unusual amount of 
time. 

As regards section 2 of the bill, I may say that our court was oi- 
ganized on the model of the British court which has been established 
there for something over 50 years — ours has only been established a 
little over 11 years— and the British court is now practically, if not 
entirely, self-supporting, and it comes about largely in this way : They 
have what amounts in effect to an inheritance tax, and when estates 
are settled the probate fees are graduated according to the value of 
the estate. Now section 2 of the bill before you adopts that schedule. 
It is nothing new so far as China is concerned, and the purpose of it 
is to enable our court to become more nearly self-supporting- 
Mr. Foss. It adopts the British scale of fees ? 

Judge LoBiNGiER. Yes, sir ; changing them simply from pounds to 
dollars, the percentage being the same. I believe if Congr<«s will 
pass this bill, I can make the court self-supporting on all current ex- 

fenses. I would not undertake to do it on salaries yet, but I think 
can do it on other things. I may say here that the Government is 
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losing money l)y not enacting that measure, because there are a 
number of important estates pending right now. I have in mind 
one which is actually appraised at about 300,000 taels, and a tael 
at the present time is worth very close to $1 gold, and, of course, that 
estate will have to be closed in the regular course. It is closed before 
the enactment of this law, the Government will lose the fees, because 
the present fees are very insignificant. They were framed without 
a knowledge of the situation, and I regard that as one of the im- 
portant provisions from a revenue standpoint. 

Mr. HuDi)LEsi\)x. May I ask what is the annual appropriation for 
the court ? 

Judge LoBiNoiER. $10,000 for current expenses, although w^e have 
never us:ed that much. I have always been able to turn back a con- 
siderable amount ; but that is the appropriation. 

Mr. HuDDLEsroN. I mean the appropriation for salaries of officials 
and everything — the entire expense. 

Judge LoBiNGiER. The salary allowance is $19,800, and that in- 
cludes the judge, district attorney, clerk, marshal, and stenographer. 

Mr. HuDDLESTON. Then, the expense account is outside of that? 

Judge LoBiNGiER. Yes, sir. 

Mr. HuDDLESTON. That is, the traveling expenses, etc.? 

Judge LoBiNGiER. It has included heretofore rental for quarters 
and the keeping up of the library — we have now the most valuable 
law library of the Federal Government outside of Washington — and 
the purchase of supplies for the different offices, lights, telephone, 
and all the items which would go into the upkeep of an establishment 
of that sort. 

Mr. Foss. This would amount to in the neighborhood of $10,000 ? 

Judge LoBiNGiER. I do not think it has ever quite reached that 
figure. 

Mr. Foss. The establishment of these fees would take care of that? 

Judge LoBiNGiER. I think so. I think I can assure you that our 
current expenses can be borne out of this revenue. 

Mr. HUDDI4EST0N. But it would not include the salary account ? 

Judge LoBiNGiER. No, sir; not at present; but if the American 
colony continues to grow there as it has grown of late I think we 
may come up to the point where we would begin to invade the salary 
appropriation as well, and no one would be better pleased to do that 
than myself. It is nay ambition to make that court self-supporting. 

Mr. HuDDiiESTON. The total expenditure is something like $28,000 
or $29,000 ? 

Judge LoBiNOiER. $29,000 : yes, sir. There is an item in the appro- 
priation bill which I will call attention to if I have the time. 

I think that covers section 2, and if there is any other question as to 
that section I would be glad to hear it. Section 3 merely provides for 
the publication of the (Scisions. 

Mr. Cooper.* I would like to ask a question about section 2 : Why 
would not the fees, etc., have to be determined by the provisions of 
the Code of Alaska or the District of Columbia, like the rest of the 
bill? 

Judge LoBiNGiER. Because the consular rules expressly provide 
what the fees should be. We are still operating under these rules. 
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Mr. Cooper. This proposes to change it? 

Judge LoBiNGiER. Yes, sir ; this proposes to change it so that those 
who receive the principal benefit of the court shall bear a proper 
proportion of the expenses. 

Mr. Cooper. It is the proposition to make the fees definite in the 
law? 

Judge Lobingier. Yes, sir. 

Mr. HuDDiiESTON. You have in mind the inheritance tax provision 
in the revenue bill pending in Congress now, and this would be in 
addition to that charge? 

Judge Lobingier. We will, I suppose, add to that. I had not 
known about it. 

Mr. CoNNALLY. Do not all the States have similar laws ? 

Judge Lobingier. Yes, sir; New York, for instance, has one; but 
that would not interfere with the Federal law. 

Mr. Rogers. What percentage of the proposed scale is the present 
scale ? You spoke of the proposed fees as being considerably larger 
than the present fees. How much larger are they ? 

Judge Lobingier. Well, the rules at present provide for an advance 
fee of $35, and then there are various fees tafeen out of that, and if 
there is any balance left, and there is usually a balance, it is returned 
to the litigant. The fees are very small — a few cents for filing papers, 
and a dollar here and a dollar there — ^but the fees in the ordinary 
case do not usually amount to as much as the advance deposit of $35. 
it is an insignificant amount. 

Mr. Rogers. So there is a tremendous increase contemplated? 

Judge Lobingier. It is increased, but it only applies to those who 
are able to pay it, and at a time when there should be the least objec- 
tion to paying it. 

Mr. Rogers. For example, if there should be an estate of $1,000,000 
settled in China, the fees would be $30,000? 

Mr. TempIaE. Three per cent. 
' Judge Lobingier. Yes, sir ; I suppose that would be it. 

Mr. Rogers. And at the present time the fee would be $35? 

Judge Lobingier. Yes, sir. 

Mr. Rogers. It is fair, then, to say that the increase is a tre- 
mendous one. 

Judge Lobingier. I suppose it is. 

Mr. Rogers. It is in the case of a large estate. 

Judge Lobingier. And I think it ought to be. 

Mr. Rogers. I think so, too. 

Judge Lobingier. If there are no more questions with reference 
to section 2, I will simply say in regard to section 3 that the deci- 
sions have now been accumulating for a number of years, and there 
has never been any real publication of them. Some of my prede- 
cessors have issued pamphlet copies of decisions; but that is unsatis- 
factory, because they are not preserved, and there ought to be a 
well-edited volume, or a series of volumes, of reports. If that is 
authorized, I am prepared to undertake that work myself. 

Mr. Rogers. Section 2 provides that fees shall be accounted for 
by the clerk of the court in the same manner as fees are accounted for 
by consuls of the United States; section 3 provides for the disposi- 
tion of the law reports by sale or exchange, and that the proceeds of 
the sales shall become a part of the court funds. Would it not be 
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wise to add a provision that the proceeds should be accounted for 
"by the clerk in the same manner as fees are accoimted for by consuls 
of the United States, so as to make section 3 uniform in that respect 
^vith section 2 ? 

Judge LoBiNGiEK. I have no objection to that. I thought it was 
lall sums collected as costs or fees. You might add in section 2, after 
the word " fees," the words " or otherwise." That would be a general 
provision, requiring all accounting to be made in that manner. 

Mr. Cooper. Judge, please look at lines 10 to 14, on page 3. I do 
not exactly understand that language, " The expenses of publication 
for not exceeding 500 copies of any one volume may be defrayed 
from the court funds, or the said judge in his discretion may arrange 
for their publication with a private publisher." The word "or" 
there has no relation to the other part. 

Mr. Temple. That would give a private publisher the privilege of 
printing them at his own expense. 

Mr. Cooper. No. The provision reads: 

The expenses of publication for not exceeding 500 copies of any one volume 
may be defrayed from the court funds, or the said judge in his discretion may 
arrange for their publication with a private publisher. 

In either case the clerk is to sell them. 

Judge LoBiNGiER. In the second case, he would sell them for the 
publisher. 

Mr. Cooper. No ; it would go to the court funds. 

Judge Lobingier. I think there only the Government's profit 
would go in. That alternative proposition was suggested in this 
way: The Lawyers' Cooperative Publishing Co., which got up a 
set of the reports of the United States court in Porto Rico, has been 
negotiating or talking — I will not say anything more than that — 
about getting up a volume of the reports for us. Of course if they 
would do that, it would relieve the Government of the burden. I 
doubt if they will do it, but there might be an opportunity of that 
sort, and I think it Would be better not to make it compulsory on 
the (iovernment to publish them. Then, if a private publisher 
should do it, the clerk would still sell or dispose of the reports, 
accounting to the publisher for his expenses, and any profit that 
might go to the Government would be collected. 

Mr. Cooper. The private publisher would have to be guaranteed a 
certain profit, and he would want to have some understanding as to 
his possible compensation? 

Judge Lobingier. If he got it out on his own authority, he would 
simply take chances on it, and it would not cost the Government 
anything. They did that in Porto Rico. It has not been a very 
profitable venture, and I doubt if we can ^t them to do it again, 
but, nevertheless, I would like to have an opportunity to do it. It is 
not a matter that I am insistent about at all, but I would ratner 
reduce our expenses wherever we can ; and if we can get a publisher 
to shoulder the whole expense, I would like to do it. I think it is 
doubtful myself. 

I have suggested another section following section 3, in reference 
to the matter of rules, which would read as follows : 

The judpre of the United States Court for China shall exercise and perform 
all powers and duties in connection with American consular courts In China 
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lieretofoi-e conferred xipou the minister, and shall also enjoy the same powers 
and privileges as a judge of a district court of the Unitetl States. 

The minister under previous legislation had power to make the 
rules, and did make the rules, for the consular courts. They were 
the only ones then. Recently the State Department has made a rul- 
ing that the minister's powers were transferi-ed to the judge of the 
court. That, however, is a mere depaitmental ruling, and, as I have 
said, it is my desire to devise a complete set of rules for the consular 
courts as well as for our own court : and, to be sure that there is na 
question about authoi-ity to do that, I would like a legislative enact- 
ment of that ruling. As to the latter clause, there are some features^ 
of the powers of a judge of the district court of the United States 
which are not expressly conferred elsewhere, and it seemed to me that 
this would be a good place to confer them. 

Section 5 provides for the appointment of a United States com- 
missioner, who shall take over, among other things, the work of the 
consular judge for the district of Shanghai, it being the most impor- 
tant district at the present time. 

Mr. Cooper. Is that section 4 ? 

Jiidge LoBiNGiER. No ; the next one is section 5. 

Mr. Sogers. Why do you not call this new section section 3A ? 

Judge LoBiNGiER. It can be, just as well. 

Mr. Temple. Just for convenience right now ? 

Judge LoBiNGiER. Yes. 

Mr. Cooper. Where does that come in, Judge? 

Judge LoBiNGEER. Right after 3. As you know, the consuls still 
retain jurisdiction in all civil cases involving not over $500 and in all 
criminal cases where the sentence does not exceeil $100 fine or 60 
days' imprisonment, or both. Now, the consular court at Shanghai 
has considerable business. Of course, there is an appeal from all 
these consular courts to the United States court. It was undoubtedly 
the intention of Congress, I think, to transfer all of that to a member 
of the staff of the United States court. It passed in 1909 the follow- 
ing: 

The .1udi(Mal authority nnd jurisdiction in civil aiul criiiiitial cases now vested 
In and reserved to the consul general of the United States at Shanghai, China, 
hy the act of June thirtieth, nineteen hundretl and six, entitled "An act creatinjj 
a United States court for Cldna and prescrihlng tlie jurisdiction thereof," shall, 
subsequent to June thirtieth, nineteen hundred and nine, be veste<l in and exer- 
cised by a vice consul general of the United States, to he designated from time 
to time by the Secretary of State, and the consul general at Shanghai shall 
thereafter be relieved of his judicial functions. {Hr} U. S. Stats, at Large, vol. 1, 
p. 679, par. 8.) 

The Shanghai Consular Court at the present time is presided 
over bv a vice consul who is not a lawyer. He, I am sure, does 
the best he can, but would be very glad to be relieved of it, and the 
consul general has joined with me in asking the arrangement which 
this bill proposes. It is proposed to appoint a United States com- 
missioner 

Mr. Cooper. That is not in the bill, but in the amendment 3A. 

Judge LoBiNGiER. No; that is in the bill. This commissioner in 
needed for two purposes: First, to take over the duties of the con- 
sular judge in Shanghai, and, second, to act in the judge's absence 
while on circuit or on leave, in what law^yers know as " chamber busi- 
ness," emergency matters, like the issuing of attachments or prelimi- 
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narj^ in junctions, and this provides that he can perforin such acts as 
the judge might perform in chambers or ia;i vacation. It is al^ pro- 
vided that he s^all be a mei^ibcr of the bar and that any member of 
the present court staff in China may be appointed. If one of them is 
appointed the fee which is provided for there will not be paid but 
w'ill be turned into the Treasury, so it involves no additional ex- 
pense whatever, but does involve a considerable saving of dupli- 
cation. 

At the present time in Shanghai there are two sets of buildings, 
the court on one side of the street and the consulate on the other. 
The United States court is over here, with its court room and 
library, and over here [indicating] is the consular court, with its 
court and library, presided over by a layman. I think you will agree 
with me that such duplication is not desirable. It is the result of 
not looking ahead and including everything in the original bill, and 
we are simply supplementing that provision now, and if that can be 
allowed, we will save duplication. It will also enable matters to be 
attended to, which are often urgent, when I am absent from Shang- 
hai, as I have to be a considerable portion of the time. That covers 
section 5. 

(The committee thereupon adjourned until Friday, September 28. 
1917, at 10.30 o'clock, a m.) 



' House of Representatives. 

Committee ox Foreign Affairs, 

Friday^ September 28, 1917, 

The committee met at 10.30 o'clock a. m., Hon. J. Charles Linthi- 
cum (acting chairman) presiding. 

Mr. LiNTHicuM. Gentlemen, Mr. Flood being out of town, I think 
we might as well proceed with the consideration of this bill (H. R. 
4281). 

STATEMENT OF HON. CHARLES S. LOBINGIEE, JUDGE UNITED 

STATES COURT FOR CHINA— Resumed. 

Mr. LiNTHicuM. Judge Lobingier, will you continue your state- 
ment, please ? 

Mr. Rogers. Mr. Chairman, I have a number of questions to ask 
on section 4, but I do not want to interrupt any statement the judge 
may wish to make previously. 

Judge Lobingier. You mean section 4 as it appears in the printed 
bill? 

Mr. Rogers. Yes. 

Mr. LiNTHicuM. Suppose the judge explains section 4 to us, and 
after he finishes that — — 

Mr. Rogers (interposing). He has already explained it, has he 
not? 

Judge Lobingier. I think I have about finished all I nave to say 
on that, Mr. Rogers, and I will be very glad to answer any questions 
I can. 

Mr. LiNTHicuM. Then proceed, Mr. Rogers, 
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Mr. Rogers. Section 4 provides " that there shall be appointed, as- 
in the district courts of tne United States, and with similar powers 
and tenure of office, a United States commissioner for China." Are 
the commissioners in the district courts of the United States ap- 
pointed by the judges of those courts? 

Judge LoBiNoiER. Yes, sir. 

Mr. KooERs. Without review by any other officer? 

Judge LoBiNOiER. I do not think there is the interposition of any^ 
other official. 

Mr. Rogers. How long does it take you to go from here to» 
Shanghai ? 

Ju^^ Lobinoier. It takes about 20 days by the shortest route. 

Mr. KOGERd. Not less than six weeks and probably seven weeks for 
the round trip ? 

Judge LoBiNGiER. Usually. 

Mr. Rogers. I notice in section 9 of the printed bill a proposal 
that all officers of the couit shall have the same privileges regardin«r 
leaves of absence as are provided by law for diplomatic and consular 
officers of the United States. So far as you personally are concerned • 
you already have the same status in that regard as diplomatic ancT 
consular officers? 

Judge LoBiNGiER. Only by custom, and that has been true onh^ 
since my own term. 

Mr. Rogers. And what is that custom? 

Judge LoBiNGiER. I suppose it was inaugurated since my adminis- 
tration. I have always applied to the State Department for leave to- 
visit the United States, and it is granted along the same lines as it 
would be granted to a< minister or a consul. There is nothing in the 
law that requires that, and my predecessors were not in the habit of* 
doing it. 

Mr. Rogers. Well, roughly speaking, a minister or a consul would 
have two months' leave within the United States each vear ? 

Judge LoBiNGiER. Yes, sir. 

Mr. Rogers. And on top of that there would be added the neces- 
sary time in transit to and from ? 

judge LoBiNGiER. Yes. I think it is every year. 

Mr. Rogers. It is at the rate of two months per year, is it not ? 

Judge LoBiNGiER. It is in the Revised Statutes, but my recollection 
is it is two months every year, which they construe to be in addition 
^o the time required in coming and going. 

Mr. Rogers. And in your own case you would wait a year and 
lake a four months' leave in the United States every second year, 
perhaps ? 

Judge LoBiNGiER. I usually take only two months in addition to 
the time consumed in coming and going. 

Mr. Rogers. But you would be entitled, or any other officer of the 
United States in your position would be entitled, to four months plus 
the travel period every two years, would he not? 

Judge LoBiNGiER. I think we can best settle that by reference to 
the statute, but my recollection is that it is only two months every 
two years in addition to the time required in coming and going. 

Mr. Rogers. My impression was it was two months every year plus 
the necessary time in transit. 
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Mr. LiNTHicuM. Why not get the Eevised Statutes and get that 
right? 

Mr. BoGERs. Yes ; I should like to do so, because all this is leading 
up to something to which I want to call attention. 

Judge LoBiNGiER (producing the Eevised Statutes). I have never 
myself taken more than two months in every two years, so I am not 
aware of any more. Here is one provision governing the case : 

No diplomatic or consular offio^r shall receive salary for the time during 
which he may be absent from his post by leave or otherwise beyond the term 
of 60 days In any one year. 

That would confirm your idea that it is every year. 

But the time equal to that usually occupied in going to and from the United 
States In case of the return on leave of such diplomatic. or consular officer to 
the United States may be allowed in addition to such 60 days. (Rev. Stats., 
«ec. 1742.) 

Mr. Rogers. My recollection is quite clear that diplomatic and con- 
sular officers are allowed 60 days' leave per year. 

Judge LoBiNGiER. Evidently. 

Mr. Sogers. And, of course, their salary goes on during that time ? 

Judge LoBiNGiER. Yes, sir. 

Mr. EoGERs. And' also during the time in transit. Do they pay 
their own travel expenses to and from ? 

Judge LoBiNGiER. Yes, sir; I think so. I alwg,ys do, and I think 
the others do. 

Mr, Rogers. Of course, if you were summoned here on official busi- 
ness it might be possible for you to combine your vacation with the 
summons so as to have the Government pay your expenses. 

Judge Lqbingier. That has never happened yet in my case. 

Mr. Rogers. Perhaps not in your case, but I think it does fre- 
quently happen or is arranged to happen in the case of diplomatic or 
consular officers. Then assuming that the leave per year is 60 days ; 
that you waited one year without taking a vacation; that you then 
took the full amount prescribed by law, which would be a period of 
four months ; and that on top of that you added the time in transit, 
which we will say would be six weeks more. There would be a 
period of between five and six months during which you would be 
absent from your post in Shanghai. I have been struck with the 
rather broad powers allowed to the Commissioner for China under 
section 4, in view of the long period during which he may be exer- 
cising, to a degree, at least, the powers of the judge himself; and in 
connection with that I have been rather startled at the compensation 
mentioned by the bill, which is not to exceed $5 per day. In other 
words, it would seem to me that the duties and the functions of the 
commissioner are to be exceedingly important, even though they are 
limited hj the bill to the performance of acts which the judge may 
perform in chambers or in vacation. It would seem to me that the 
bill in prescribing that the salary shall not exceed $5 per day was 
being rather more modest than the importance of the office would 
warrant. Of course I realize that it is your expectation that under 
the authority in the second paragraph of section 4 you would appoint 
as commissioner one of the permanent officials of the court. I sup- 
pose the clerk or the marshal. 

Judge LoBiNGiER. Yes, sir. 
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Mr. Rogers. But that need not be done. I am wondering, in the 
first place, whether in view of the great importance of the commis- 
sioner his selection by tjie judge ought not to be confirmed by the 
Secretary of State or some other officer of the United States w ithia 
the United States ; and, second, whether there ought not to be legis- 
lation w^hich would make him more akin to an associate judge. If the 
regular judge of the court should be absent for a period of five or six 
months there might be matters of very great importance coming up 
which the commissioner would not have the authority, under this act, 
to perform, and yet which ought to be performed. I assume from 
what you have said that it is probal)le that the work of this court will 
be growing and increasing in importance. What I am trying to get 
at, in a nutshell, and I hope you will pardon this long harangue, is 
whether in the long run it is not going to be pref '^^rable to create some 
officer in the nature of an associate judge? 

Judge LoBiNGiER. Well, I think we have got to look to this situ- 
ation in the future : You gentlemen do not need to be reminded that 
our Government is under phenomenal and abnormal expenditure at 
the present time, and that it is not improbable that this period of 
heavy expenditure will be followed by one of reaction in which rigid 
economy will be the slogan. There is an apprehension on the part of 
some of our people in China that Congress, in an economical mood, 
might at some time see fit to not appropriate anything for the court. 
That is one of the reasons why I deem it advisable from every stand- 
point to make the court as nearly self-supporting as possible. If you 
add an associate judge or an official with any considerable salary, that 
will make it more difficult to accomplish that result, and it might 
produce a sentiment against the continuation of the court at all. I 
really do not think an associate judge necessary. You will notice the 
last clause of section 4, which provides that fees shall not be collected 
in case the appointee is a member of the staff. The real purpose is to 
provide some one in charge there without any additional expense, just 
as in the consulate general. When the consul general goes away he 
leaves the ranking vice consul in charge. There is no increase in 
expense to the Government. 

Mr. Rogers. Pardon me, but the ranking vice consul can exercise 
all the functions, can he not, of the consul himself? 

Judge LoBiNGiER. Yes ; but he gets no additional compensation. 

Mr. Rogers. I am not so much concerned about the additional com- 
pensation as I am about having a high-class responsible officer wha 
can perform the functions of the court when the judge may be away, 
either in the United States or in other parts of China or because of 
illness. 

Judge LoBiNGiER. I see your point, and it is one that was in con- 
templation at the time the bill w^as drawn, but it was thought that it 
could be best accomplished by selecting some one of the existing staff. 
Of course all those are appointed by the President and confirmed by 
the Senate. 

Mr. HuDDUESTON. May I ask you. Judge, how it would do to clothe 
the clerk of your court with the functions and powers of a com- 
missioner? 

Judge LoBiNGiER. We thought of that and talked it over aad de- 
cided not to recommend that for the reason tbat the clerk may not 
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always be a lawyer. There is no requirement of law that he should 
be, and I agree thoroughly with Mr. Kogers that a man to be United 
States Commissioner for China should be a high-class man. 

Mr. Huddi;eston. You would not be able to get one for $5 a day, 
would you ? 

Judge LoBiNGiER. No ; but if he was already drawing a salary of 
$3,000- 

Mr. HuDDLBSTON (interposing). That is only in case he was the 
clerk or the marshal. 

Judge LoBiNGiER. Yes. 

Mr. HrDi)i>E8T0N. So that it comes back to that proposition after 
all. 

Judge LoBiNGiEjJ. That will work out in this way : In case neither 
the clerk nor the marshal is a lawyer — and we hope that situation 
will not occur — ^there are members of the bar in Shanghai who would, 
I think, not so much for the salary but for the honor and dignity of 
the position, willingly perform the service for a per diem. I did not 
suggest thi« limitation of $5 a day. I do not know how it got into 
the bUl. It got in after the draft left me. It would be perfectly 
agreeable to me if a higher per diem was provided ; but I would not 
like to see an additional salaried office created in connection with 
the court because that would be burdening it with unnecessary ex- 
pense and increasing the possibility of it not continuing to do its 
work as long as it were needed, especially in the financial condition 
which I fear we are approaching in this country. 

Mr. Rogers. What would you say to having the ai:)pointment of the 
commissioner, whoever he might be, confirmed or approved by the 
Secretary of State? 

Judge LoBiNGiER. I see no particular advantage in it, for the reason 
that if it is a member of the staff, it will be some one already chosen 
who has gone through the usual course of being recommended by the 
Secretary of State and appointed by the President, and I take it in 
any event the Secretary would depend upon the judge's recommen- 
dation, and it would be little more than formal. 

Mr. Rogers. And the advice and consent of the Senate 
would probably be little more than formal in the case of the clerk 
and the marshal. Yet I think we ought to provide for the extraor- 
dinary case and not for the ordinary one. I think we ought to pro- 
vide, for instance, for the possibility that the commissioner shall be 
neither the clerk nor the marshal ; and I tTiink we ought to provide 
for the possibility that the judge might select for his commissioner a 
man whom the Secretary of State would not think worthy. Do you 
see any objection to having approval of the appointment by the Sec- 
retary of State ? 

Judge Lobingier. Jfo serious objection, except we must remember 
the fact that the Secretary of State is a very busy official, and this 
court is only an incident in a very large department, and some- 
times it might not be easy to get prompt action; that is to say, 
there are other inatters of greater importance which command the 
Secretary's attention. If I felt there was any great gain by having 
it in I certainly would as soon have the Secretary of State pass on 
it as anyone else. 
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Mr. Rogers. Suppose, as an alternative, that this bill should pixH 
vide that the clerk shall be a lawyer and that the clerk should act 
as the commissioner? 

Judge LoBiNGiBR. That would still confine us to one person. I 
believe we will get better results, along the line you suggest of 
having the best material, if we have a little larger number to 
choose from, and if we do not confine it to one oflacial. Now, we 
may have a man who is a very good clerk, and he might be a lawyer, 
ana yet he might not be just the timber for United States com- 
missioner. 

Mr. Rogers. But if it were understood when he was appointed 
that he was virtually an assistant judge, that fact would very projx- 
erly be one of the elements which would be in the mind of the ap- 
pomting officer, and he would select a man who was especially 
adapted for those duties. 

Judge LoBiNGiER. That would be true if those things always 
worked out in practice like they do in theory; but sometimes not all 
of the elements to be considered are taken up at the time of the 
ap{)ointment. My own idea is, and I think that was the notion in 
giving to the district judges of the United States the power to ap- 
point commissioners — and I am trying to speak impersonally for 
my successors in office rather than myself — ^the judge has a better 
opportunity to know who will make a good commissioner than some 
one so far away as Washington. 

Mr. Rogers. I think that is also true in the case of vice consuls. 
The consul might have a better idea of who should be made vice 
consul at a given post, and yet it would be necessary to have the 
approval of the Secretary oi State and of the Senate before that 
man could take office. 

Judge LoBiNGiER. Of course the diplomatic and consular body are 
the special concern of the State Department. These court omcers 
are only incidentally so, and it just happens that this particular court 
is attached to the State Department because it is located in a foreign 
country. 

Mr. LiNTHicuM. Judge, your idea is that the United States com- 
missioner could perform these duties at a salary of $3,000 a year, 
and the language " not exceeding $5 a day " would combine it all in 
one official and obviate the necessity for another office? 

Judge LoBiNGiER. I do. . I think there would be no difficulty about 
his having the time to do it. 

Mr. LiNTHicuM. And you think that would answer all purposes 
just as much so as if there was a separate official appointed in this 
position? 

Judge LoBiNGiER. More so would be my idea, because I think his 
familiarity with the duties of the other office would help him in his 
duties as commissioner. 

Mr. HtJDDLESTON. May I ask if the clerk or marshal is appointed 
on a salary which would require him to give his entire time to the 
business of the court and, if so, what is the reason for giving him an 
added compensation when he is acting as commissioner? 

Judge LoBiNGiER. It does not give it to him. If you will read the 
last sentence of the section you will see that is not provided. 

Mr. CoNNAULY. Let me make this suggestion: Would not this 
arrangement as you have it drawn here — the appointment of the 
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commissioner by the judge and his selection perhaps from one of the 
staff — ^tend to harmony in the administration of the duties of the 
office when you are away rather than to establish some rather inde- 
pendent official who might in your absence take iaction in cases that 
were not in harmony with the judge's views or something of that 
kind? 

Judge LoBiNGiER. Yes, sir; I quite agree with you, and that was 
partly in contemplation. 

Mr. Rogers. I have just one more (juestion, and that relates again 
to the first three lines of section 4, which provide for the appointment 
of the United States commissioner for China on the same basis as in 
the district courts of the United States. I have been trying, without 
success, to find in the Revised Statutes exactly how the district court 
commissioner is appointed. 

Judge LoBiNGiER. I think it is in one of the supplementary 
Statutes at Large. However, it is a matter I have examined, and 
I can assure you he is appointed by the district judge in each dis- 
trict. 

Mr. Rogers. On the sole authority of the district judge? 

Judge LoBiNGiER. Yes, sir. 

Mr. Rogers. Without review by any other official ? 

Judge LoBiNGiER. Yes, sir; that I am sure of. 

Mr. Temple. May I ask you one question? In the first para- 
graph of section 4 the last sentence provides: "The compensation 
of the said commissioner shall be fixed by the Secretary of State, 
but not to exceed $5 per day." Then the last sentence of the second 
section provides that the fee for his services, in case the duties are 
performed by one of the regular court officers, shall be collected and 
disposed of as provided in section 2 hereof. Do the fees refer to 
the same thing as the compensation mentioned in the foui-th para- 
graph, the compensation not to exceed $5 per day ? 

Judge Lobingier. I think so. That last sentence of section 1 was 
inserted after the draft left me, but I think the intention was to 
make it refer to the same subject. 

Mr. Temple. His compensation would come out of the fees re- 
ceived for the services? 

Judge Lobingier. The intention was that in case the office wafe 
filled by a member of the staff he would not get any fees. 

Mr. HuDDLESTON. He would not get any compensation for his 
services, although there would be regular commissioner's fees? 

Judge Lobingier. The fees would be tuiTiied into the public treas- 
ury. We saw no reason for requiring additional compensation to a 
regular official. 

Mr. Temple. The question arises by Mr. Huddleston's inquiry, I 
think, why, if he is already getting $3,000 a year he should have an 
extra compensation of $5 a day? 

Judge Lobingier. He does not have it. 

Mr. Temple. The reply was made that the last sentence of the 
second paragraph prevented that. The question is, whether this 
compensation of $5 a day is really the same thing as referred to in 
the last sentence as fees for his services. 

Mr. HuDDLESTON. It seems to me that the fees referred to there 
would be the commissioner's fees. • 
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Judge LoBixGiER. You might substitute the word " fees " for the 
word "compensation" in the previous sentence. That would leave 
it to read, " The fees of said commissioner." 

Mr. HuDDLESTON. That would interfere with his charging litigants 
fees. There are certain court fees that belong to a commissioner in 
cases coming before him that have nothing to do with his compensa- 
tion, except in a certain sense. 

Judge LoBiNGiER. What are called "costs"? 

Mr. HuDDLESTON. Ycs, sir. 

Judge LoBiNGiER. There is a legal difference between " costs " and 
" fees." 

Mr. HuDDLESTON. It is not very clear to me, but I would rather 
say that there was a difference between " fees " and " compensation." 

Mr. Cooper. Why not say " salary " or " the additional salary for 
these services shall be so and so "? 

Judge LoBiNGiER. I am quite open to any suggestion as to the 
amoimt of the compensation. 

Mr. Cooper. That would distinguish it very clearly. 

Judge LoBiNGiEi^ I should think so. You might leave the word 
"" compensation " as it is and in the last sentence of the section use 
the word " compensation " instead of the word " fees," or if you want 
to leave out the last sentence of section 4 and give him the additional 
compensation I have no objection to that; but in drafting this bill we 
aimed not to make any additional expense whatever. The idea was 
to be able to say to Congress : " This measure carries no additional 
expense ; we do not ask anything from the Government ; we propose 
to give something to the Government." » 

Mr. Cooper. Take a municipal court in an average city, and the 
judge has a salary, but he collects fees, court fees, and so on ? 

Judge LoBiNGiER. And turns them into the Treasury. 

Mr. Cooper. And turns them into the Treasury. Is that what you 
mean here? 

Judge LoBixGiER. Yes, sir. In case the position is held by a mem- 
ber of the court staff the $5 a day would go into the Public Treasury? 

Mr. Cooper. $5 a day? 

Judge LoBiNGiER. Yes, sir ; his compensation would come from his 
regular salary, which is $3,000. 

Mr. LiNTHicuM. Why not strike out the words " The compensation 
of said commissioner shall be fixed by the Secretary of State, but 
not to exceed $5 per day?" 

Mr. Conn ALLY. Suppose he selects somebody not on the staff? 

Mr. LiNTHicuM. He could not select somebody not on the staff. 

Mr. Cooper. There might be somebody of independent means 
who would like to have the position. 

The Chairman. The first part of the paragraph would not allow 
that, I take it : * 

Thnt there shall be appointed, as in the district courts of the United States, 
and with similar powers and tenure of office, a United States commissioner for 
China, who shall be an attorney, etc. 

He shall be, in addition, ex officio judge. 

That would confine it to the commissioner; there could not be 
anybody outside appointed. 

Judge Lobingier. If the suggestion of the gentleman from Mary- 
land were adopted, to leave out that section entirely and just allow 
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the compensation to be fixed by the Secretary of State, I think it 
would cover the point. 

Mr. Rogers. I propose this amendment to the last sentence of the 
section, so as to make the sentence read : 

III case the said duties are performed by one of tlie regular court otticiuls, 
the compensation for ills services as commissioner sliall be collected and dis- 
l»osed of as provided for In the case of fees in section 2 hereof. 

Judge LoBiNGiER. That is perfectly satisfactory to me. 

Mr. HuDDLESTON. If no provision were made for the compensation 
of the commissioner, he would be compensated from the fees of the 
office which were charged to the litigants, would he not ? 

Judge LoBiNGiER. The Revised Statutes have a provision regard- 
ing that, I am not sure whether the Government or the litigants 
pay. 

Mr. HuDDLESTON. In certain cases the Government pays and in 
other cases the litigants pay. In criminal cases the fees go through 
the regular channels and are paid by the Govermnent. It occurs 
to me, from that point of view, that it would be wise to strike out 
the compensation feature and provide that where this position is 
held by the clerk or marshal the fees shall go into the court fund. 

Judge LoBiNGiER. In other words, vou accept Mr. Rogers's amend- 
ment and then strike out the last clause of the first paragraph of 
this section? 

Mr. HuDDLESTON. Yes, sir. 

Judge LoBiNGiER. Both of those suggestions would be satisfactory 
to me. 

Mr. LiNTHicuM. That would create another office for somebody 
other than the marshal or the clerk? 

Mr. HuDDLESTON. No ; the judge has said that sometimes it might, 
be necessary to have another officer where neither the clerk nor the 
marshal was a law^yer — somebody competent to take the matter for- 
the fees. 

Judge LOBINGIER. I had in mind to let an outsider only have the 
commissioner's fees, just like any other United States commissioner:. 

Mr. CoNNALLY. Could you get a good man? 

Judge LoBiNGiER. I do not think anybody would take it for the- 
fees, but I think there are members of the bar in Shanghfii who 
would be willing to serve for the honor of being a United States 
commissioner. 

Mr. Rogers. In this connection, may I ask you to put into the 
record the provision of the statutes relative to the appointment of 
commissioners of the district courts of the United States? 

Judge LoBiNGTER. That provision is as follows : 

It shaU be the duty of the distrtct court of each judicial district to appoint 
such number of persons, to be known as United States commissioners, at such 
places in the district as may be designated by the district court, which United 
States commissioners shall have the same powers and perform tlie same duties 
as are now imposed upon commissioners of the circuit courts. The appointment 
of such United States commissioners shall be entered of record in the district 
courts, and notice thereof at (mce jflven by the clerk to the Attorney General. 
That such United States commissioners shall hold their offices, resi)ectively, for 
the term of four years, but they shall be at any time subject to removal by the 
district court: and no person shall at any time be a clerk or deputy clerk of a 
United States court and a United States commissioner without the approval of 
the Attorney General : ProrUJctl, That all acts and parts of acts applicable to. 
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commissioners of the circuit courts, except as to appointmeut ami fees, shall be 
applicable to United States commissioners appointed under this act. (U. S. 
Compiled Stats,. 1916, vol. 2, .sec. 1333.) 

Mr. Cooper. The clerk receives what salary now? 

jrTudge LoBiNGiER. $3,000. 

Mr. Cooper. Is it your desire and does this bill contemplate that 
if the clerk, for example, should be appointed court commissioner, he 
would receive the salary of $3,000 as clerk and anything more by way 
^f compensation for his services as court commissioner? 

Judge LoBiNGiER. That was not my idea. My original thought was 
not to provide any additional salaries at all; that where a member 
oi the staff was appointed he should serve for the compensation he 
was receiving in his regular position. 

Mr. Cooper. What is the exact meaning of the words : . 

The compensation of said connnissioner shall be fixed by the Secretary of 
State? 

Judge LoBiNGiER. That was inserted after the bill left me. Who 
or why, I am not prepared to say. I presume that if some one outside 
of the staff was selected, that that should be his compensation. 

Mr. Cooper. That would include the clerk himself? 

Judge LoBiNGiER. Except for the last sentence of the next section, 
which excludes that. 

Mr. Cooper. But there is a very great difference between "fees" 
and " compensation." 

Mr. Temple. That is what I called attention to a while ago. Mr. 
Rogers's suggestion was to insert the word "compensation in the 
language above instead of the word " fees." Then, it will definitely 
refer to the same thing that is in the fii-st paragraph if the suggestion 
is adopted. 

Mr. Cooper. The bill as it is could be fairly construed to allow the 
<;lerk to receive $3,000 and an additional $5 a day ? 

Judge LoBiNGiER. Perhaps so. This was due to the fact that two 
different minds were working on this. After the word " fees " was 
used in the original draft somebody put in that clause the word 
" compensation "instead of " fees." 

Mr. Cooper. That would give the additional salary ? 

Judge Lobingier. I disclaim responsibility for that. 

The Chairman. That was inserted in the*^ Senate, I presume. 

Judge Lobingier. If there are no more questions regarding sec- 
tion 4, I will proceed. I think that the first paragraph of section 5 
hardly needs explanation, except in this: The phrase "as may be 
required of him by the Secretary of State " was inserted after the 
draft left me, and I am afraid will interfere somewhat with the use- 
fulness of the section. I will explain briefly why that section was 
inserted. We have in China Federal officers of various kinds. We 
have the Asiatic Squadron out there ; we have consular and diplo- 
matic officers, and we not infrequently have representatives of the 
Department of Commerce and other Federal departments. Some of 
them need legal advice in connection with their public duties. Not a 
few of them have assumed that because we have a United States court 
it was the duty of the United States judge to advise all of these 
officials as to what was the proper construction of the law. 

I do not say that in any spirit of criticism. It is hard for the 
layman to understand sometimes why a judge can not advise on 
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matters which might come before him subsequently in the form of * 
litigation. I have had to decline to give advice so frecjuently that 
it seemed to me wise to put in the law that the district attorney 
is the proper one to apply to. If you require the consent of the 
Secretary of State every time a question is referred to him, you 
will either have to wait six weeks for an answer by mail, assuming 
that it is answered promptly, or you will have to cable at consider- 
able expense. The cable tolls, I think, are $1.12 a word, and you 
can not always express in a brief cablegram just what the purpose is. 
If that section is put into the bill, I would say that the first line had 
better be left out. 

Mr. EoGERS. Do jou construe the words " if so directed " to con- 
template a specific instruction in each individual case? 

Judge LoBiNGiER. If you connect that with "such other duties 
appertaining to his office as may be required of him by the Secretary 
of State," I am inclined to think that the district attorney would not 
make a move until instructed. You will understand tnat it is no 
particular advantage to the district attorney to give these opinions ; 
it will have to be made a part of his duty. 

Mr. Cooper. Could a district attorney in China give an opinion 
involving a question of extraterritorial jurisdiction that might result 
in a criminal action if his advice were foUov^ed ? 

Judge LoBiNGiER. A criminal act as regards whom? 

Mr. Cooper. Any sort of an act that would be construed as in 
violation of the criminal law? 

Judge LoBiNGiER. I suppose it would be possible for the Attorney 
Oeneral of the United States to give an opinion that would lead 
some one into an infraction of the law. I never heard of such a case. 
I do not think it is any more likely to happen there than in the 
United States. It seems to me that the district attorney is the 
natural adviser of public officials. He is the substitute in China for 
the Attorney General. 

Mr. LiNTHicuM. Might there not be a class of cases where the 
Secretary of State might not want him to give an opinion ? 

Judge LoBiNGiER. In that case the district attorney is under the 
Secretary of State and the instructions could be given anyhow. 

Mr. LiNTHicuM. We might made it read " in such class of cases as 
directed by the Secretary of State." I can well see that there might 
be a certain class of cases where the Secretary of State would not 
want anybody else to give an opinion except himself or the State 
Department. 

eJudge LoBiNGiER. That w ould be very easily covered by instruc- 
tions. The district attorney regards the Secretary of State as his 
chief. 

Mr. Rogers. Why not substitute for the words " if so directed by " 
the words " under the direction of " ? 

Mr. LiNTHicuM. I do not think that would obviate the delay of 
which the judge speaks, but it seems to me that the Secretary of 
State might direct him to give opinions in a certain class of cases. 

Mr. Rogers. That is exactly what I supposed the words " under 
the direction of " would contemplate. 

Mr. LiNTHicuM. The judge thinks that that might mean that he 
would have to get instructions in every particular case. 
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Mr. Cooper. But really it does not differ in essence ; that leaves it 
eventually with the Secretary of State. 

The Chairman. I think it would be better to confine it to such 
class of cases as the Secretary of State may direct. 

Mr. Cooper. Suppose that the district attorney should advise some 
naval officer out with the squadron. Is that contemplated by this 
language ? 

Judge LoBiNGiER. The admiral has consulted us. 

Mr. Cooper. The district attorney might give advice to the admiral 
and the admiral might act upon it, and Japan, Russia, England, or 
some other country might think that it was in plain violation of in- 
ternational law, and yet a United States official would be responsible, 
and that official only a United States district attorney. 

Mr. Temple. The matter is limited, however, to " advice in rela- 
tion to matters of extraterritorial jurisdiction.'' That is the only 
thing. 

]V^. Cooper. Suppose he should say to the admiral : " Yes, the 
United States has full authority," etc., and so on, " to do this or that 
in that locality ; it is clearly within the treaty rights of the United 
States Government " ; and some other Government should say, " No.'' 
It seems to me there should be a strict limitation upon the class of 
cases in which the district attorney can advise an admiral of the 
United States Navy. 

Mr. HuDDLESToN. On the other hand, the admiral would not be 
required to take his advice. If he did not have the benefit of his 
counsel, he might do the same thing or something worse. 

Mr. Cooper. He might not act at all until he received word from 
the Secretary. 

Mr. Htjddleston. That would be the prudent thing. 

Mr. Cooper. That is what I am getting at. It depends altogether 
on the character of the district attorney. 

Mr. LiNTHicuM. It seems to me to strike out, as the Judge has 
suggested, " If so directed by the Secretary of State," would give the 
district attorney very considerable power, because the Secretary of 
State is a mere creation of Congress, and if we remove the district 
attorney from under his control in matters there he is not subject to 
the Secretary of State at all. 

Mr. Cooper. That makes him the Secretarv of State. 

Mr. LiNTHicTJM. Absolutely. 

Judge LoBiNGER. It was not intended to take him away from the 
Secretary of State. My thought was simply that if the specific in- 
struction of the Secretary was required when each particular ques- 
tion was presented to the district attorney it would nullify the sec- 
tion, and you could just as well leave it out, because the process would 
be either very slow or very expensive. 

Mr. Temple. As to any question involving action, the admiral 
would take his instructions from the Secretary of the Navy, and not 
from the district attorney. 

Mr. Cooper. He niight do it in some matter. 

Judge LoBiNGiER. The questions presented to the district attorney 
are legal questions. I do not wish to be understood as in any way 
desiring to have the authority of the Secretary of State limited with 
reference to the district attorney. That is not the intention. If 
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his section is put in at all it would seem that it should be so that it 
can be utilized when and at the time it is needed. If you have to 
wait long the opinion may not be of much value, I am afraid. 

Mr. Rogers. Even if you struck out the first sentence of the sec- 
tion you would want the remaining sentence of this paragraph ? 

Judge LoBiNGiER. I have no objection, except to the first line. 

The Chairman. Take up the next paragraph, please. 

Judge LoBiNGiER. The second paragraph of section 5 was inserted 
by some one else. I have no comment to make on it. I have no 
objection to it. It is the practice that we follow anyhow. In some 
previous cases special or temporary district attorneys have been 
appointed. I do not think it is necessary to put that into the bill, 
but if it is there I have no objection to it. 

Mr. CoNNALiiT. Should that paragraph not include a clause limit- 
ing his compensation to not greater than that of the district attor- 
ney ? It says that the compensation shall be fixed by the Secretary 
of State. It should not be greater than the compensation of the 
district attorney. 

Judge LoBiNGiER. I think, from past experience, you can be assured 
that it will not be greater. The State Department is not disposed 
to look with favor on excessive compensation. 

Mr. EoGERS. You do not desire to strike out the whole of section 5? 

Judge LoBiNGiER. You mean including the language giving him 
authority to give advice ? 

Mr. EoGERS. Yes. 

Judge LoBiNGiER. I would like to see that in operation; but it is 
the second paragraph that I am speaking of now. I have no objec- 
tion to it, but; as I say, I did not insert it. 

Section 6 is merely for the purpose of fitting the new condition 
wrhen the United States commissioner takes over the consular court. 
In case the clerk is appointed commissioner, of course, he becomes 
c4erk of the conmiissioner's court. In case the marshal should be 
appointed the clerk would be the clerk of the consular court. It is 
necessary to make that provision on account of the change. 

Section 7, as it appears in the printed bill 

Mr. Cooper (interposing). That is about the marshal? 

Judge LoBiNGiER. Yes, sir. I think it was the intention from the 
beginning, from the nature of the marshal's office, that he should 
have charge of the prisoners and the jail. There is only one Ameri- 
can prison in China. That is at Shanghai. There is no statute 
which provides who shall have charge of the jail. Of course, in the 
days before the court was established the consul general had charge 
and simply by custom he continues to have charge. He would be 
glad to get rid of it. The natural official to have charge of it is the 
marshal, I would say. This bill provides that he shall have charge 
of the jail and all prisoners. 

Mr. HuDDLESTON. May I ask why it is left to the Secretary of 
State to fix the compensation of marshals for consular courts other 
than at Shanghai, whereas the salary of the deputy at Shanghai is 
fixed at $1,500 a year? 

Judge LoBiNGiER. That was all put in after the bill left me, I 
am not able to say. 

18594—17 8 
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Mr. HuDDi/ESTON. Do you know any reason why the salary should 
be fixed in one instance and not in the other? 

Judge LoBiNGiER. No ; except that the deputy marshal at Shanghai 
is the one who will have the principal duties to perform. He will 
be probably the jailer. The deputy marshal in other places has 
little to do as such, being practically nothing but an attache of the 
consulate. I think that the. compensation of all might well be fixed 
by the Secretary. 

Mr. HuDDLESTON. Is the deputy marshal required to be an Ameri- 
can citizen? 

Judge LoBiNGiER. He always is. I do not know that there is any 
such requirement as to any of these officers. 

Mr. LiNTHicuM. In connection with the salaries, it seems to me 
it is important for us to know about what the purchasing powder of 
American money is over there as compared with here. 

Judge LoBiNGiEK. That is important, and to us who are serving 
over there a most serious problem. I might say, by way of illustra- 
tion, that two years ago this time a dollar gold was worth about two 
and one-half Mexican dollars, the Mexican dollar being the current 
coin in China. The last advice I had from China, which was some 
weeks ago, $1 gold was worth $1.47. I think the prospects are that 
the silver dollar will go up to the American dollar before it goes the 
other way. You can see what the fluctuation has been and how much 
those of us paid in gold are losing as a result of the exchange. 

Mr. LiNTHicuM. That is, a Mexican dollar purchases about the 
fame amount there as an American dollar does here ? 

Judge LoBiNGiER. I do not think it has quite gotten to that; but 
the exchange value between the dollars has changed. Of course, the 
American dollar does not pass as current coin in China. When you 
get out there you take your American dollar and exchange it, and the 
exchange dealer will give you whatever the current rate is. As I say, 
the last I knew of was $1.47. I think it is much less now, probably 
$1.25. 

Mr. LiNTHicuM. That is not the purchasing value. What does 
the big hotel in Shanghai charge a day ? 

Judge LoBiNGiER. The Astor llouse charges about $10 a day 
Mexican. 

Mr. HuDDLESTON. How do the prices of food and clothing compare 
to United States prices ? 

Judge LoBiNGiER. Anything that is made in China wherein the 
labor element enters is cheaper. Anything that is imported is, of 
course, higher. Material for clothing costs moije in China than here, 
because it is practically all imported. The labor in making the 
clothes is less. It is so with everything. There is one item of living 
in Shanghai — and I think that is true of all parts of China — which 
is quite excessive ; that is the item of rent. A foreign-built house of 
any kind will rent much higher than we are accustomed to paying in 
the United States. 

Mr. Temple. Prices are reckoned in silver, are they not? 

Judge LoBiNGiER. Yes, sir. 

Mr. Temple. And you can not compare their prices with ours until 
you get the rate of exchange, which is constantly varying? 

Mr. Goodwin. In reference to living expenses, no expenses are al- 
lowed by the Government for purposes of entertaining? 
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Judge LoBiNGiER. Not for the position I hold. I think the consuls 
do have an allowance for that. 

Mr. Goodwin. Yes; I know they have. 

Mr. Cooper. I understood you to say that two years ago $1 gold 
United States was worth $2.50 Mexican ? 

Judge LoBiNGiEK. Yes, sir. 

Mr. Cooper. Or pesos, as they call them ? 

Judge LoBiNGiER. No, sir; not pesos in China. That is in the 
Philippines. A pesos is a fixed amount; just as fixed as the Ameri- 
can 50-cent piece. It does not fluctuate, thanks to Uncle Sam. 

Mr. Cooper. It is fixed by law, I know, but it contains about the 
same amount of silver. 

Judge LoBiNGiER. It may. 

Mr. Cooper. At any rate, that is not what I h^d in mind. Two 
years ago the gold dollar was worth $2.50 Mexican, and now a gold 
dollar of the United States is worth $1.47, 

Judge LoBiNGiER. Well, we will say $1.25 now. 

Mr. Rogers. Before you pass on to section 8 may I ask if the last 
paragraph of section 7 relating to treatment of prisoners of the court 
changes in any way the existing law ? 

Judge Lobingier. No ; I can not say it changes the law. The Re- 
vised Statutes now provide that when a Federal prisoner is trans- 
ferred from one prison to another, the Attorney General shall desig- 
nate the prison. We are operating under that now. We have a gen- 
eral designation of Bilibid prison for our prisoners of not the long- 
est terms but a little longer than we can confine them in Shanghai. 

Mr. Rogi^rs. What prison is that ? 

Judge Lobingier. The one at Manila. 

Mr. Rogers. Is there anv authority in law for the maintenance or 
lease of a prison in China ? 

Judge Lobingier. Yes, we have one; and there is a specific provi- 
sion for it and an appropriation. 

Mr. Rogers. Is that prison in Shanghai ? 

Judge Lobingier. Yes. There again, the phrase in line 9, on 
page 6, "with the approval of the Secretary of State," while I have 
no serious objection to it, I am inclined to think will cause delay 
and cable tolls in each case. I do not think the Secretary cares to 
be bothered with that proposition, and I think it will be just as 
effective if it were left out. 

Mr. Cooper. How would it do to say the Attorney General? 

Judge Lobingier. That would be even worse, because we would 
have to go through the Department of State. We would have to 
go through the Secretary of^ State to the Department of Justice, be- 
cause it is not considered departmental etiquette to do otherwise. 

Mr. Cooper. I thought you said the Attorney General designated 
the prison. 

Judge Lobingier. He does; and that is by general order. But 
under this change here I am afraid every time we sent a prisoner 
to a place outside of China we would have to get special authority 
from the Secretary of State. That was not in ttie original draft. 

Mr. HuDDLESTON. Is it your practice, Judge, to sentence any par- 
ticular class of prisoners to serve in prisons outside of China ? 

Judge Lobingier. Well, long-term prisoners. We have not the 
facilities and the Shanghai jail is not fitted for long-term prisoners. 
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Mr. HuDDLESTON. Where do you send them? 

Judge LoBiNGiER. We send some to Bilibid. Of late we have 
been sendmg most of them there, because it is one of the best man- 
aged prisons in the world. 

Mr. HuDDiiESTON. That is in Luzon? 

Judge LoBiNGiER. Yes; Manila. 

Mr. HuDDLESTON. Now, with reference to hard-labor prisoners, do 
you sentence them to hard labor at Shanghai ? You have no facili- 
ties there for putting them at work ? 

Judge LoBiNGiER. Absolutely none. It is just a place of confine- 
ment, and that is the reason it would be very wrong, I think, to 
confine any one there for any great amount of time. 

Mr. HuDDLESTON. For what length of time do you usually confine 
them there ? 

Judge LoBiNGiER. Simply awaiting trial or for a short sentence. 

Mr. HuDDLESTON. Say, what? 

Judffe LoBiNGiER. Thirty days, possibly; not exceeding that. In 
fact, the Attorney General s order provides for all those sentenced, I 
think, for more than 30 days to go to Bilibid. 

Mr. HuDDiiESTON. The expense of transportation is considerable, is 
it not? 

Judge LoBiNGiER. No; it has practically cost us very little for 
transportation, because we have had naval vessels going back and 
forth, which we have utilized, and there is also a United States Army 
transport plying between Manila and Tien-tsin, or Chinwantao, the 
port of Tien-tsin. 

Mr. BoGERs. You have to send an oflBicer of the court with each 
batch of prisoners, do you not? 

Judge LoBiNGiER. That depends. The Navy has been kind enough 
to furnish us a guard in many cases, and we have avoided expense in 
that way. 

Mr. EoGERS. What is the significance of the words " or lease " ? 

Judge LoBiNGiER. That is so we w ill not have to maintain a deten- 
tion prison there if it is found desirable not to do it. The present jailer 
made the recommendation to me some time ago that it would be 
cheaper for the Government to lease quarters in the British jail. The 
British jail is an institution owned by the British Government, and 
his idea was that it would be advisable, rather than to maintain the 
prison we have, with all the expense of guards and so on, to lease 
cells there. 

Mr. Cooper. Judge, let me ask you right there: It is a fact, is it not, 
that other countries, some of them, as you have just said, have their 
own jails? 

Judge LoBiNGiER. The British do; yes. 

Mr. Cooper. On that property which we recently purchased, would 
there be any suitable location for a jail ? 

Judge LoBiNGiER. We have one there now. 

Mr. Cooper. Exactly. Which Avould be best for us, or be the more 
humane method of treating prisoners, for us to own a place, as 
Great Britain does, in Shanghai, and house our own prisoners there 
and treat them according to modem prison and humanitarian meth- 
ods, or have a leased prison ? 

Judge LoBiNGiER. Well, that is the very question I wanted to have 
left open for further investigation. The words "or lease" were 
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inserted by me on account of that recommendation of the jailer. We 
have a jail at present, and we are continuing to maintain our own 
jail. I do not think, as regards the prisoner, it would make any 
difference. I think the quarters in the British jail would be just as 
comfortable as the ones we furnish; but in either case they are 
suitable only for short-term prisoners — detention prisoners and those 
who have a short sentence. 

Mr. Temple. In case cells were leased, would that mean that the 
prisoners would be taken care of by the British authorities, or would 
it simply mean that we would lease that much space and take care 
of them under our own regulations and under our own notions of 
humanitarian treatment? 

Judge LoBiNGiER. What kind of a contract we would make with 
the British is a matter I have not yet investigated. Prisoners would 
undoubtedly be subject to their guards. They would still be in the 
custody of our court, subject only to the orders of our court. The 
probability is they would have to have the same food as the British 
prisoners. 

Mr. HuDDLESTON. How many prisoners do we usually have on hand 
at one time ? 

Judge LoBiNGiER. It varies. Sometimes, as when we had these 
A'agrancy cases up, we had quite a number. 

Mr. Rogers. How many do you have in a year ? 
Judge LoBiNGiER. That would be a guess. There is some one in the 
jail pretty nearly all the time. 

Mr. HuDDLESTON. Those vagrancy cases were cases of American 
^vomen of bad character, Avere they not ? 

Judge LoBiNGiER. No ; fortunately we have gotten rid of them ; all 
of them, so far as we know. If there are any there now of American 
nationality we do not know it. The vagrants I refer to are what are 
called in the Far East " beachcombers." They are a class of people 
who drift out from the Pacific coast and elsewhere and try to make 
a living on the community and bring great discredit and disrepute to 
the American name. 

Mr. Cooper. Judge, what do you think of the idea of one country 
housing its prisoners in the prison of another country ? 

Judge Lobingier. Well, I think it is a question of expediency 
only. We have not done that yet, you understand. 
Mr. Cooper. But this would permit it? 

Judge Lobingier. Yes. We may have to do it in some cases. In 
the interior, where we have no jail, we would have to use the foreign 
prisons. For instance, in one of the consular courts, say up at 
Hankow where we have no prison and I think the British have, we 
^'7ould have to use their prison or go to the expense of building one. 
Mr. Cooper. Is it a fact that the British Government takes care to 
supply prisons in which to incarcerate British subjects, generally 
speaking, in China ? 

Judge Lobingier. They have jails in different parts of China. I 
would not undertake to say where. 

Mr. Cooper. What do you think of the idea of an American citi- 
zen convicted of such an offense as vagrancy — and many very fine 
men have been convicted of that because they have gotten hard up 
m foreign lands and have become tramps — ^being put into a Chinese 
prison ? 



88 UNITED STATES COURT FOR CHINA. 

Judge LoBiNGiER. Oh, we never use the Chinese prisons. 

Mr. Cooper. What do you use ? 

Judge LoBiNGiER. The jail of some one of the other great powers. 

Mr. Cooper. Then, do other countries besides Great Britain have 
prisons of their own ? 

Judge LoBiNGiER. Well, we would expect to find the best jail main- 
tained by Great Britain. We would try to make an arrangement 
with it. 

Mr. Temple. Do they very often find themselves under the neces- 
citv of using our prisons, or do we have more than one prison there? 

^udge LoBiNGiER. We have only one. Yes; our prison has been 
used by other nationalities. Early in the present war the Germans 
applied to us for prison space and it was granted, and the Austrians 
used our jail not very long before I left. It is not an uncommon 
thing. There is no discredit in leasing the jail of another nationality. 
It is simply a question of whether it is expedient to do that. 

Mr. Cooper. But Dr. Temple asked the vital question; it is not a 
mere matter of leasing a building belonging to a foreign country, but 
it is a question of taking an American citizen and putting him under 
the jurisdiction of the ofiicers of another Government in a prison. 

Judge Lobingier. He would still be subject to the jurisdiction of 
our courts and of our officers. There would be the matter of sup- 
plying food, and, of course, if he tried to escape he would be pre- 
vented by the guards. 

Mr. Cooper. He would be subject to their rules of discipline, would 
he not ? 

Judge Lobingier. I suppose so; with the understanding, of course^ 
that our officials would control 

Mr. Huddleston. The same situation would arise with our con- 
sular courts in any European port. 

Judge Lobingier. Any place where we have extraterritorial juris- 
diction ; or where we haven't it, so far as that is concerned. 

Mr. Huddleston. For instance, take Liverpool, if one of our sail- 
ors committed an offense on an American ship and was taken before 
our consular court, he would be sent to a British prison. 

Judge Lobingier. He would not even get to the consular court. 
He would come before a British court. 

Mr. Huddleston. Not if he committed an offense on an American 
ship on the high seas. 

Judge Lobingier. That is true. The only purpose of putting in 
the words " or lease " was in case we got up against a situation where 
we had no jail of our own, we could lease quarters; that is, if we did 
not have any jail at all. 

Mr. Linthicum. That is a matter which the committee can con- 
sider afterwards. I am anxious to get through to-day. Judge Lobin- 
gier, if we can. 

Judge Lobingier. In that connection, gentlemen, I would like to 
call attention to a passage in the diplomatic and consular appro- 
priation bill which, especially in case this measure can not be en- 
acted soon, will enable a portion of the purposes of section 6 to be 
realized. The diplomatic and consular appropriation bill for the 
present year provides as follows : 

Actual expense of renting a prison at Shanghai for American convicts in 
China, $1,200; for contingent expenses, $1,800; for the wages of a keeper of 
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such prison, $1,200; and for the wages on an assistant keeper of such prison, 
$800— $5,000. 

Paying for the lieeping and feeding of prisoners in China, Chosen, Siam, and 
Turkey, and of those convicted by the United States Court for China, $9,000. ' 

Then tliere are some other items regarding Turkey which do not 
enter in here. Now, that brings up a question which is more impor- 
tant to .my mind than anything else in this connection, and that is 
making some provision for the American insane in thina. We have 
had a number of cases i*ecentl\ of Americans going insane. I do 
not know whether there is any epidemic of that or not^ but there have 
been more of late than previously, and we have no provision for them. 
I have a letter here from the consul at Tientsin speaking about an 
American citizen who had become insane in the interior and asking 
if we could not provide funds for his transportation ^ Shanghai 
and his incarceration there in the jail. We have no funds, and there 
is no provision for keeping them in that jail, but the consular author- 
ities have put them there because there was no other place for them. 
Now, the fact is that this appropriation has not been entirely used, 
and I wanted to ask the committee if it could not recommend this 
change in the phraseology of the appropriation bill, and as that will 
come up first, I take it, if this change in phraseology were adopted, 
it would meet many of the purposes of that section. My suggestion 
of change is as follows: Instead of saying " Expenses of prisons for 
American convicts " I would say " Expenses of incarcerating 
American convicts and insane." 

As it stands now the comptroller will not allow any expenses in 
taking care of insane people, and rightly so. Then I would have 
it read : 

Expenses of maintaining at Shanghai, under charge of the United States 
marshal for China — 

Which would thus transfer the jail to the marshal — 

an institution for incarcerating American convicts and insane in China, $2,000. 

The same appropriation as now. 

For salary of deputy marshal, $1,200; and for the wages of second deputy 
marshal, $800; in all, $4,000. 

I have conformed in that language to the items as they already 
exist. 

Paragraph 2 would read : 

Paying for the keeping, feeding, and transportation of prisoners in China, 
Chosen, Siam, and Turkey, and of those convicted or declared insane by the 
United States Court for China or any of its officials, $9,000. 

If the committee will recommend that change many of the pur- 
poses of section 7 will have been accomplished. 

Mr. Cooper. Mr. Chairman, I want to ask the Judge one or two 
questions on another matter, but I will be very brief. 

Mr. Rogers. May I ask a question on this point? Have you made 
this suggestion to Mr. Carr, of the State Department ? 

Judge LoBiNGiER. Yes, sir; long ago. 

Mr. Sogers. And no doubt he will recommend it in connection 
with the next diplomatic and consular bill. 

Judge LoBiNGiER. Yes, sir; Mr. Carr approves of this change. 
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Mr. Cooper. Judge, what code do you now use over there govern- 
ing the estates of deceased persons, for instance, who leave wills? 

Judge LoBiNGiER. Mainly the Alaska Code. There are some feviir 
provisions in the District of Columbia Code that are not in the 
Alaska Code. 

Mr. Cooper. And the same is true of those who die intestate? 

Judge LoBiNGiER. Yes. 

Mr. Cooper. What code do you use on the question of divorce ? 

Judge LoBiNGiER. Owing to the fact that the District of Colinnbia 
Code was enacted later, and although it provides for only one ground 
of divorce, we have felt that was the later expression of Congress, 
although it was only six months later, and we have followed the 
District of Columbia Code. 

Mr. Cooper. What code do you follow governing criminal cases 
generally ? 

Judge LoBiNGiER. Of course, we follow first the Federal penal code 
and that covers a very considerable portion of the field of criminal 
law. Then there are certain offenses not prescribed there and we 
follow the Alaska Criminal Code except in some instances which are 
not defined there. There is the crime of escape, for instance. We 
had some prisoners escape once from the custody of the consulate 
and the district attorney prosecuted them under a section of the 
Maryland law which had been carried forward into the code of the 
District of Columbia. It was the only place we could find the crime 
of escape defined and penalized. 

Mr. Cooper. Now, Judge, let me ask you a question right there. 
You sav that so far as the estates of those who die testate or intestate 
are concerned, they are governed almost entirely by the Code of 
Alaska, with some use of certain provisions in the code of the Dis- 
trict of Columbia, and that on the question of divorce you take the 
code of the District of Columbia, and for a criminal code you take 
the Revised Code of the United States, with some additional pro- 
visions which relate to provisions in the Alaska Code. Xow, would 
it be a very difficult thing for you, before next December, to draw a 
bill providing that so far as marriage and divorce are concerned, 
the District Code shall govern; that so far. as the administration of 
estates is concerned, whether testate or intestate, the code now used 
shall be used, and designate that specifically; could you not very 
easily draw up something of that sort before that time and present 
it to us? We could take it up the first week in December and con- 
sider it and pass it easily through both Houses before the Christmas 
holidays, and then you would have what you want. We could pass 
it through the House under a rule without any trouble if this com- 
mittee would report it. 

Judg^e LoBiNGiER. Well, Mr. Cooper, it would be a physical im- 
possibility for me to draft a code such as I would be willing to sub- 
mit to a committee of Congress before the 1st of December, because 
I have to start back next month, and I shall be traveling for a con- 
siderable portion of that time. 

Mr. Cooper. But, Judge, you would just indicate the District of 
Columbia Code so far as one of those branches of the law is con- 
cerned, and for the next you would use the entire Code of Alaska, 
with a few exceptions, and for a criminal code, the United States 
Code in its entirety, with a few exceptions, which now relate to 



UlSnTED STATES COURT FOE CHINA. 41 

matters in the Alaska Code, and those you are familiar with, and 
that would be the great body of the code. 

Judge LoBiNGiER. There are a great many sections we have not yet 
applied, which have not arisen m actual litigation, and we would 
have to know whether it is advisable to recommend them or not. It 
would be very unfortunate if I should draft such a code and Con- 
gress should enact it and then we should find out that I had omitted 
something. 

Mr. Cooper. I do not see how property rights in China can differ 
essentially from property rights in the District of Columbia. I can 
not see how they can. 

Judge LoBiNGiER. I would be quite willing to do this 

Mr. Cooper (interposing). Or the power of a man over his estate 
to make a will or let it go intestate. I do not see how there is any 
difference in such matters no matter what the geography may be; in 
f »ther words, it seems to me the property rights of American citizens 
are identical. 

Judge LoBiNGiER. You will find differences in every State. There 
are differences between the District of Columbia Code and the 
Alaska Code. 

Mr. Cooper. Exactly; but Congress says "this is the just thing, so 
far as the rights of American citizens are concerned." My idea was 
to have this thing as certain and definite as possible because of the 
remoteness of this court in the administration of this law. 

Mr. LiNTHicuM. Gentlemen, it is now after 12 o'clock, and if it 
is agreeable to Judge Lobingier, I would suggest that we adjourn and 
meet again Monday. Can you be here at that time, Judge? 

Judge Lobingier. I will be verj glad to, Mr. Chairman. 

(The committee thereupon adjourned until Monday, October 1, 
1917, at 10.30 o'clock a. m.) 



House or Representatives, 

Committee on Foreign Affairs, 

Monday^ October i, 1917, 

The committee met at 10 o'clock a. m., Hon. J. Charles Linthicum 
(acting chairman) presiding. 

STATEMENT OF HON. CHARLES S. LOBINGIER, JUDGE UNITED 

STATES COURT FOR CHINA— Resumed. 

Mr. Linthicum. Gentlemen, I think we might just as well proceed. 

Judge Lobingier. Gentlemen, I think I have said all I have to vol- 
unteer on section 7. Section 8 merely puts in the general law what 
has been recognized in the appropriation bill for a number of years. 
There has been an appropriation each year for, I should say, 10 years 
for a court stenographer at $1,800. On account of the difficulty of 
sometimes securing suitable deputies, it was my idea that this stenog- 
rapher should, in the absence of the clerk or marshal, act as such. 
That provision was changed after it left me so as to make him merely 
eligible to be appointed, a provision which is not really necessary. 
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Mr. Rogers Judge Lobingier, would you object to a modification of 
the language beginning with the word " who, on line 16, and ending 
with the word " thereof,'' on line 18, so as to read " who may also, if 
so appointed by the clerk, perform the duties of deputy clerk; and 
if so appointed by the marshal, perform the duties of deputy 
marshal " ? 

Judge Lobingier. No, sir ; I think that would be an improvement. 

Mr. KoGERS. I think the language here at first reading is extremely 
obscure. 

Mr. Temple. That is the way it affected me. I had to read it a 
second time ; that is, it is not perfectly transparent. 

Judge Lobingier. That is due to the fact that it was inserted after 
the first draft had been made, as I say, by some one else; I do not 
know by whom. The original idea was to make the stenographer 
ex officio a deputy. 

Mr. Sogers. What salary does the stenographer now receive ? 

Judge Lobingier. $1,800. 

Mr. Kogers. And what are the provisions now in forc« with respect 
to leave? That, of course, we will take up more naturally with the 
next section. 

Judge Lobingier. There is none. 

Mr. Rogers. Does he get no vacation? 

Judge Lobingier. Yes; but there are no rules governing it. 

Mr. Rogers. It is done by judicial interpretation, I suppose? 

Judge Lobingier. It is done on the analogy with the other branches 
of the service. It is not expected that a man shall stay on duty all 
the time. That is why I have suggested the enactment of the next 
section, so as to make it a matter of legal regulation. 

If there is nothing more in regard to section 8, secticm 9, which 

Provides for leave requirements and privileges, is the next in order. 
his merely places the officials and employees of the court on the same 
basis as those in the Diplomatic and Consular Service being similarly 
situated. 

Mr. Rogers. Who would be comprehended in the term " officers of 
said court"? 

Judge Lobinger. Those mentioned in this act. I should say it 
would include the judge, marshal, clerk, district attorney, and ste- 
nographer. 

Mr. Rogers. Are there other subordinate officials? 

Judge Lobingier. We have some Chinese servants, janitors, and 
so on, and we also employ a Filipino typist ; but they are not treated 
as officials of course. 

Mr. Rogers. The expression used in line 22 is " said court." In 
view of the fact that the bill deals generally with the United States 
Court for China, perhaps that would be sufficiently clear; but, of 
course, on page 5, line 24, and elsewhere, there are provisions for the 
consular court also, so that " said court " is not entirely limited in its 
meaning, except by inference, to the United States Court for China. 

Judge Lobingier. Of course, if the bill is passed all these officials, 
except the judge, will be also officials of the consular court. The mar- 
shal and clerk are expressly made so, and also the stenographer and 
the district attorney ; but I have no objection to putting in after the 
word " said," " United States court." 
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Mr. EoGERS. There is a provision for the appointment of a marshal 
for each consular court in China. Those are, and will continue to be, 
I presume, separate and distinct courts, will they not ? 

Judge LoBiNGiER. Oh, yes; the consular courts. 

Mr. Rogers. And it seems to me it might be well to glance through 
this bill and make sure that "said court" will surely be restricted 
in its meaning to the United States court and may not by some later 
interpretation be extended to the consular courts. 

Mr. LiNTHicuM. Why not accept the amendment which the judge 
suggests, " said United States court " ? 

Mr. Rogers. That iis all right for this place, but tliere are in the 
bill other references to " said court." 

Judge LoBiNGiER. You will notice in the preceding section the 
first line speaks of "judge of said United States court," and that 
being the last reference to any court, the word " said " used in the 
first line of section 9 plainly refers to the last use. 

Mr. Cooper. " Said court in China," you could say. 

Judge Lobingier. Mr. Rogers is distinguishing between the United 
States court and the consular courts. I think, however, there would 
be no harm in inserting the words " United States " there. 

Mr. Rogers. It is quite commonly used in the bill. I note it on 
page 2, line 9 ; on page 3, line 21 ; on page 4, line 7 ; and on page 5, 
lines 4, 8, and 12. You will find in each place the limitation of 
"United States Court for China." 

Mr. Cooper. And on line 15, page 6, is " said United States court." 

Judge Lobingier. I think it is just as well to have that in there. 

Mr. Rogers. Now, to go back to some questions I asked you sev- 
eral days ago. It is possible under this bill as it now stands that 
the stenographer of this court should be absent from the court on 
leave for five or six months. That is possible under the law. 

Judge Lobingier. There is no law on the subject. 

Mr. Rogers. But that is possible under the law as proposed in this 
bill, because he gets 60 days one year which he would carry over, 
so that he could take 120 days the second year. He would then get, 
perhaps, a month in transit each way, which would make a period 
of six months. Is it proper to provide in this bill that a stenographer, 
who may have his home in Shanghai or may at all events not have 
a home in the United States, should have the same privileges con- 
cerning leave that an ambassador of the United States or a judge 
of the consular court of China has? I think we want to be liberal 
with the men who are out there, but it strikes me that to grant 
the same leave to a stenographer, whose home may be in China, that 
an ambassador of the United States gets has no particular relation 
to the facts, and might easily become rather an unfortunate thing. 

Mr. Cooper. Is a stenographer an officer of the court? 

Judge Lobingier. I think so. In reference to that, Mr. Rogers, 
I may say that the measure of each officer of the court must be taken 
with reference to the corresponding grade in the consular service 
and not with the highest grade. There are student interpreters, 
prospective vice consuls, and some of them vice consuls, in China, 
who are receiving, I think, not over $1,000 or $1,200 a year, a less 
salary than you pay the stenographer. They are entitled to the 
leave privileges granted to consular and diplomatic officers, and I 
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see no reason why that privilege should not be extended to the 
stenographer of the court. 

Mr. Rogers. You mean, then, to tell us that a student interpreter 
receives the same privileges in regard to leave as the United States 
minister to China ? 

Judge LoBiNGiER. At least after he becomes a vice consul he does. 
I do not say that he receives all the privileges, but I say that he 
receives the leave privileges. 

Mr. Rogers. But does he receive the same length of time? That 
is the distinction I am trying to make. I quite agree with you that 
the stenographer should be given very generous treatment in the 
matter of leave, but to say that he shall have the same leave as 
that provided by law for diplomatic and consular officers seems to me 
to give rather an inflated importance to the office. 

Judge LoBiNGiER. That is intended to mean as corresponding 
members of the Consular and Diplomatic Corps. 

Mr. Rogers. If that is the intention, I think it had better be incor- 
porated in the bill. 

Judge Lobingier. I have no objection. I really do not know that 
there is any difference in the time allowed a vice consul and that 
allowed a minister, except that the department might want to retain 
the minister here longer for consultation. That would not be treated 
as a part of his leave, but as performing duties in Washington ; and 
I think the strict leave is the same for all, so I do not imagine there 
would be any gain by a change of language. 

Mr. Rogers. But, as a matter of administration, it seems to me 
that there might be something gained. These leaves are subject, with 
the exception of your own leave, to your own approval. It seems to 
me it might make your administration of the leave problem somewhat 
easier if the intent were perfectly evident in the law that the refer- 
ence should be to men of the corresponding grade in the Consular 
and Diplomatic Service. 

Judge Lobingier. I have no objection to the insertion of the words 
"for corresponding consular and diplomatic officers of the United 
States." I do not think the difficulty is liable to rise in practice, 
however. 

Mr. Temple. If the leave of absence is based on the necessity for 
rest, the man in the subordinate position has the same physical 
constitution as the man in the higher positions. 

Judge Lobingier. And sometimes has more work ; that is, more of a 
certain kind of work. 

Mr. Rogers. I was more concerned, as a matter of fact, with the 
provision of the general law relating to the time in transit. Of course 
the higher officers of the court would ordinarily be residents of the 
United States, but the lower officers of the court, including the ste- 
nographer, might easily be a permanent resident of Shanghai. 

Judge Lobingier. We have never been able to get one yet. 

Mr. Rogers. Is that true? Is the whole staff imported from the 
United States? 

Judge Lobingier. Yes. 

Mr. Cooper. Have you ever had a chance to get them from Shang- 
hai ? Are not the appointments sent from thi$ country ? 

Judge Lobingier. The stenographer is appointed by the court. 
That is the one appointment he is authorized to make. 
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Mr. Rogers. Who appoints the clerk and the marshal ? 

Judge LoBiNGiER. The President. 

Mr. Rogers. And they receive the confirmation of the Senate? 

Judge LoBiNGiER. Yes, sir; likewise the district attorney. 

Mr. Cooper. What was your exact suggestion there, Mr. Rogers; 
to insert the word "corresponding"? 

Mr. Rogers. Yes ; I think that might easily meet the situation. 

Mr. Cooper. Where yould you insert it? 

Mr. Rogers. Before "diplomatic" in line 24; or, perhaps better, 
*' for diplomatic and consular officers of the United States of corre- 
sponding rank." 

Mr. Cooper. We are talking now, as I understand it, about leave 
of absence for the stenographer. 

Judge LoBiNGiER. Yes. 

Mr. Cooper. He is not a diplomatic officer ? 

Judge Lobingier. No ; he is an officer of the court. This is a pro- 
vision for giving the court officers the same leave privileges as are 
now imposed with reference to the diplomatic and consular officers. 

Mr. Cooper. But if you use the words " corresponding diplomatic 
or consular officers," what diplomatic or consular officer is there who 
corresponds to the stenographer in the court ? 

Judge Lobingier. Well, some vice consuls act as stenographers in 
the consulates. 

Mr. Cooper. Yes ; but that is not a part of their regular functions. 

Judge Lobingier. It is incidental to other work. 

Mr. Cooper. They are not required to do it, are they? 

Judge Lobingier. They are required to do everything that is nec- 
essary in the conduct of the business of the consulate; and at some 
of the small consulates they have only one vice consul, and if there 
is any typewriting done I fancy he has to do it. 

Mr. LiNTHicuM. Judge, have you any further suggestion or 
statement to make ? 

Judge Lobingier. In regard to the last section, the bill is made to 
be in force from and after September 1. If that could have been 
done, that would have been entirely satisfactory to me; but now 
that that time has passed I suggest that if the bill is enacted it be- 
made operative at once. I can see no gain in deferring its taking 
effect, because there are some features of this measure which I have 
already explained, which are really suffering for attention. 

Mr. Temple. Would it be an advantage to fix the date far enough 
after the signature of the bill so that a copy of the bill might be sent 
over there? 

Judge Lobingier. Oh, hardly. The department will cable us 
about the passage, and any important changes would be noted ; and 
having copies of the printed bill, we would know what changes they 
were. Immediate enactment I think would outweight any advan- 
'tages that might come from delay. 
/ Mr. Rogers. Judge Lobinger, this bill, by its title, is one to sup- 
plement existing legislation. Is there any provision in the bill 
before us which supersedes or repeals existing legislation ? 

Judge Lobingier. I do not recall any except possibly the provision 
i-egarding fees. 
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Mr. Rogers. If there is any possibility of such a conflict we ought 
to have an added section. I suppose, to the effect that this act shall 
repeal all acts and parts of acts inconsistent herewith. 

Judge LoBiNGiER. I do not know of any such. Of course, you are 
familiar with the statutory rule of construction that the later act, if 
inconsistent with any previous act, shall prevail. 

Mr. Rogers. Yes; but I think it is customary in all acts of Con- 
gress to have such a section. 

Judge LoBiNGiER. I believe it is where the statute is derogatory or 
amendatory. I do not think there is anything here except what is 
supplementary. 

Mr. LiNTHicuM. There is no objection to such a section and I do 
not see any reason why it should not be inserted. 

Judge LoBixGiER. I do not think there is. 

In closing, gentlemen, I would like to say with reference to the sug- 
gestion of my friend, Mr. Cooper, that I would be very glad to under- 
take the preparation of a draft code, and as an evidence of what I 
am endeavoring to do along this line I might call your attention here 
to a draft code of the rules of evidence which I have sent out for 
comment under and by virtue of the powers indicated in the depart- 
ment rulinff recently that the rule-making fimction previouslv ex- 
ercised bj the minister is now in the hands of the judge. This is 
the first installment [indicating]. Not having a fund expressly for 
printing, I had them printed in our one American weekly paper. 
This is the second installment of it [indicating]. This relates to pro- 
cedure. Anything relating to procedure, I understand, the judge is 
authorized to embody in the rules; at least it will be so authorized 
if this bill is enacted ; and these rules are not yet promulgated. They 
were sent out provisionally to consular judges and to members of 
the bar just before I left China, with the idea that they might be 
studied and commented on by the time of my return, and if this au- 
thority is granted, it is my intention, after having had time to digest 
them thoroughly and to consider all the suggestions made with ref- 
erence to them, to promulgate them and other rules relating to 
procedure. 

On the question of substantive law, I would not consider I would 
have such power because it is doubtful if the minister had it. The 
Revised Statutes (sec. 4117) authorize him to prescribe rules rela- 
tive to testimony, remedies, and procedure. The law of evidence I 
take it is a part of the law of remedies and procedure. Not so the 
subjects of property, crimes, and matters of that sort; but as soon 
as 1 can finish with this code of procedure, which I feel ought to be 
completed first, I am quite willing to undertake the preparation of 
such codes of substantive law as this committee or any other com- 
mittee of Congress may deem it desirable to enact. The only thing 
I would ask is that this bill with these other provisions be not de- 
ferred until the enactment of such code, because that is going to take 
time. If it is drawn properly it will take a considerable amount of 
careful work and study. It is one thing to apply statutes as we 
find them in the books and another thing to embody them into a 
logically prepared code, so as to be sure that everything is there 
which ought to be there and that nothing is incorporated which 
ought not to be. So, if Mr. Cooper will accept that as a substitute, 
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I will guarantee to undertake that work and I will place it in his 
hands to be introduced in Congress. Of course, it would please us 
all if we had such a code. 

I might say, however, that the expectation that Congress will pass 
it at any time soon is not strong for the reasons I have already men- 
tioned — ^that is, on account of the very many more important sub- 
jects, or subjects which seem to be more important here, at least, 
before it, and on account of the possible feeling that the court might 
not continue indefinitely. For those reasons the expectation that 
such a measure would be enacted would not be great, but I am will- 
ing to undertake that work upon that condition. All I ask is that 
this measure which provides a sort of modus vivendi for the time 
being, and which provides the features which are most necessary as 
they have been brought to my attention, and as they have been forced 
upon me by my experience in office there, be not delayed until a code 
is adopted. If the other bill can be enacted, well and good, but let 
us have this measure which has now been pending so long and 
which contains so many features which I think you must recognize 
as desirable and unquestionably needed. If that can be done, I 
would be very glad to undertake the other task. 

Mr. Cooper. Let me suggest this : Could we not enact into law all 
of the provisions of this bill to which you have just referred as being 
of much importance, and then leave the other just as it is, it being 
the scheme under which you have been working for 11 years, and 
then you could send that proposed code on here to the chairman and 
let him introduce it ? You could take such portions of the District 
of Columbia Code as you think proper, and, as I understand it, 
almost all or the entire code would be embodied in this act in so far 
as it relates to wills. 

Judge LoBiNGiER. The Alaska Code would apply for the most 
part. 

Mr. Cooper. I forget which it was, but I know that practically the 
whole of one of the codes would apply, and then, as I understand it, 
a few provisions of the District of Columbia Code would be incor- 
porated, apd, as for the criminal code, you could practically take it 
right out bodily. What would you think of that ? 

Judge LoBiNGiER. I would not like to see that done for this sea- 
son: If the bill as now pending were enacted without this first 
clause, it would seem to throw some legislative quevStion on the prac- 
tice that we are following, and what we want is legislative confirma- 
tion. We would be perfectly satisfied to have that no longer than a 
separate code could be enacted, but we have adopted that course. I 
say " we," but the court of appeals has done so, and our court has 
followed it, and property rights have became vested under it as well 
as rights pertaining to personal status. The marital status of a large 
number of p^ple has become settled under that, or, at least, they 
think their status is settled 

Mr. Cooper (interposing). They would be not unsettled if we did 
not repeal, abrogate, or in any way modify it. 

Judge LoBiNGiER. No, sir; but if Congress declined, when the 
question was put up to it, to extend legislative confirmation to it, 
it would unnecessarily cause, I think, some uncertainty or cast some 
doubt upon what has been done, and it seems to me that it would be 
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better to enact the whole measure as it is and then go ahead and make 
an attempt to get a separate code. I would be glad to see that at- 
tempt made. The only thing I do not want to see is this: I do not 
want to see the things which we urgently need at the present time, 
left out, and, as I have said, I think the subject of procedure could 
be covered by these rules if this bill should pass. Then the court 
would have the unquestioned authority to promulgate rules, not only 
for our own court, but for the consular courts, and my thought was 
to give that provision a liberal construction so as to cover the whole 
subject of procedure. Then I would be glad to devote my services 
to furthering the project of a separate code. 

Mr. Cooper. What do you think of the proposition that it should 
be left exclusively to a judge so far aw^ay — and, of course, I do not 
want you to consider that I am in any way making the slightest re- 
flection or suggesting one upon you 

Judge LoBiNGiER (interposing). Xo, sir; and I do not so under- 
stand it. 

Mr. Cooper (continuing). In any way at all, but what do you think 
of the proposition of leaving to a judge so far away the making of 
rules governing the admission of evidence, etc., and not having tneni 
subject to the review, say, of the Supreme Court of the United 
States ? 

Judge LoBI^GIER. Well, in the last analysis, they are subject in a 
way. That is to say, if the judge exceeds his powers in making a 
rule, that question may arise in any litigated case, as, of course, ques- 
tions of evidence do arise, and that, of course, could be corrected. 

Mr. Cooper. But ought we to compel a litigant who may not have 
veiy much money to take his case to the Supreme Court to get its 
c( nstruction of the rules, or its approval of the rules, when such 
approval could very easily be secured before the rules are promul- 
gated ? 

Judge LoBI^^GIER. I think it would be very difficult to get the atten- 
tion of the Supreme Court to a matter of that sort. In fact, I 
rather doubt the constitutional power of Congress to impose such a 
duty on the Supreme Court. I think they w^ould hold, as the Su- 
preme Court of California did when the legislature passed an act 
requiring them to write a syllabus, that Congress has not the power 
to impose such a duty upon them. Even in so small a thing as that, 
the Supreme Court of California, in a w^ell-known decision, which 
is doubtless familiar to some of you gentlemen here, held that that 
was an invasion of the court's prerogatives. Of course you could 
ask them to do it, but it would be optional with them. 

Mr. LiNTHicuM. How long do you suppose the Supreme Court of 
the United States would be in passing upon such rules, even if they 
consented to do so ? 

Judge LoBiNGiER. It would take some time, I am afraid. 

Mr. Cooper. I do not see why it should take so long,* and I do not 
see why those rules, in substance, should differ from those now in 
force in the courts throughout the whole coimtry. 

Mr. LiNTHicuM. Do you imagine that the judge will promulgate 
anything different from the rules in vogue in the United States 
courts ? 

Mr. Cooper. It is not what we think he may do. He may not live 
forever, and we do not know who wall be the occupant of that bench. 
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We had a United States judge in Pennsj^lvania removed three years 
ago for corruption in office; we had a judge to voluntarily resign 
in the State of Washington when corruption was traced to his cham- 
bers, and we have removed for gross malfeasance in office judges of 
the court in Alaska. The theory of our Government is that it is 
a government of laws and not of men. You might be willing to 
leave to Judge Lobingier the performance of a certain duty, but that 
does not answer the objection to giving discretion in a so exceedingly 
important matter to a man 10,000 miles away. 

Judge Lobingier. You understand that this provision as regards 
the rule-making power is simply a continuation of what the minister 
has been exercising for something like 60 years, and the present rules 
of the consular courts in China were framed as long ago as the time 
of Minister Angel, who, I think, was not a lawyer, but a college 
president — that is to say, they bear his signature. It is not pro- 
posed under this measure to give any new powders, but simply to 
transfer the power from an administrative officer to a judicial 
officer. I would like to call the attention of the committee to an- 
other fact in that connection which I neglected to state when I was 
discussing the subject: Conferring upon courts the power to make 
rules instead of having rules made by the legislature is one of the 
important planks in the platform of the law reformers at the 
present time. 

Mr. Cooper. That is very true where the rules relate exclusively 
to procedure, but where they may be made to involve what prac- 
tically amounts to substantive law, the rights of litigants are very 
much involved. 

Judge Lobingier. If they included substantive law that would be 
a departure from the statute. 

Mr. Cooper. Precisely ; and it requires an appeal to a higher court 
to show that. > 

Judge Lobingier. But would that not be true m any case where 
the judge departed from the law ? The presumption is that he will 
follow the law, but if he does not that, of course, must be corrected 
in some other way. 

Mr. Cooper. That is true. I was just looking at this suggestion 
of the proposed rules in Millard's Review, published in Shanghai, 
under date of July 14, 1917. Is this complete? 

Judge Lobingier. No, sir ; the rest of them are found in this issue 
[indicating] . They are printed there for the reason that that is our 
only American weekly paper in China that has a general circulation, 
and it seemed to be the only medium that could give us a sufficient 
number of extra copies to be sent to all the consuls, members of the 
bar, and others interested, the idea being to submit them to as large 
a number of persons as possible so that any objections or suggestions 
in regard to them might be received and considered. 

Mr. Temple. Before they went into effect? • 

Jurge Lobingier. Yes, sir. 

Mr. Temple. They have not yet gone into effect? 

Judge Lobingier. No, sir ; they have not been promulgated. These 
are tentative proposals. 

Mr. Temple. They have been published so as to ascertain the opin- 
ions of the people interested and to provoke criticism ? 

18594r-17 4 
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Judge LoBiNGiER. Yes, sir; and I think they probably will have 
that effect. That is the usual result, but in my case I would rather 
have it before than after. 

Mr. Cooper. Of course, I want to give the court every facility. 

Judge LoBiNGiER. I might say that the reason for taking up the 
subject of evidence first is this : There is almost nothing in the pres- 
ent rules relating to evidence, and the consular judges, only 1 or the 
14 in China being a lawyer, are naturally very much in the dark as to 
what the rules of evidence are and how to apply them. I think all of 
you who are lawyers will agree with me that that is one of the most 
difficult subjects for a layman 

Mr. Cooper (interposing). In many of the courts, or in many of 
the States, all of this subject of presumptions of law and evidence is 
covered in the code. 

Judge LoBiNGiER. Yes; in California and some States like that, 
but there are not many codes accessible out there, and the provisions 
of the District of Columbia Code and the Alaska Code I have collated 
there, as you have suggested, in the formation of a code 

Mr. Cooper (interposing). Now, then, if these rules are to be con- 
sidered as binding in the matter of presumption of law and fact, 
another judge could change what in some States is regarded as sub- 
stantive law. He could change the law of presumptions out there, or 
modify the rules. 

Judge Lobingier. Well, it would be possible for a judge to depart 
from the law. Of course, he ought not to do it, ana it is not to be 
expected that he will. 

Mr. Cooper. If he has authority to make rules regarding presump- 
tions, that is supposed to be binding. If he has authority to make 
the rules, they would be binding. My whole idea is this: That the 
law should be laid down, as far as possible, by the supreme law- 
making power, so' far as it is in any substantial, sense substantive law 
governing the rights of property or persons. 

Judge Lobingier. Of course, law reformers like Dean John H. 
Wigmore, of Chicago, and the leaders of the American bar who are 
most active in the cause of law reform are opposed to the legislative 
enactment of rules at all. They think that that is the cause of much 
of the technicality in our system; that is, the rigid adherence to 
statute and the resulting reversals by courts of last resort on technical 
grounds. They think that every court, or every responsibly court, 
should have the power to make its own rules, and that they should 
be somewharf; flexible. 

Mr. Cooper. Codes have met that objection in many States by 
making provision to this effect : That no decision of a court shall be 
reversed except where there has been an infringement of the sub- 
stantive rights or real rights of litigants; in other words, that it 
shall not be reversed on a technicality. That is the law in many 
States to-day, and you will find decision after decision showing that 
the appellate courts pass over mere technicalities and say, "While 
this or that possible suggestion of the judge, or this or that bit of 
evidence, was not strictly admissible, it did not in any wise affect the 
justice of the verdict or the justice of the decision of the judge him- 
self, and, therefore, on this mere technicality the court will not re- 
verse the finding." That is a common thing now. This suggestion 
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of Prof. Wigmore to which you referred has been met by this provi- 
«on in the codes. 

Judge LoBiNGiER. That is rather recent, is it not? 

Mr. Cooper. Yes, sir. Now, everybody wants a court as remote a9 
that from the United States to have every facility for \he prompt 
administration of justice. 

Mr. LiNTHicuM. Mr. Cooper, would it not be a good idea, if you 
think there ought to be some supervision of the rules promulgated 
by the Judge, to introduce an amendment at the proper time and let 
us consider it in the committee. It seems to me that it would be well 
to make a note of it right there, and let the committee consider it. 
I think it is a very good point. Of course, if Judge Lobingier could 
live forever, I do not think this committee would have any hesita- 
tion whatever about it. 

Mr. Cooper. I would not either, but he will not live forever, and 
we want to make, as I have said, the law for so remote a jurisdiction 
as that as precise as possible. 

Mr. LiNTHicuM. I think, in the form in which you propose to 
carry it to the United States Supreme Court, that you would not 
have any rules for a great many years. 

Mr. Cooper. Well, I made that as a tentative suggestion. I might 
make that subject to the approval of the Attorney General of the 
United States. 

Mr. LiNTHicuM. Yes; that might do. 

Mr. Cooper. Because, Mr. Chairman, I want to state right here 
that if Judge Lobingier were to preside there right along we might 
waive some things that are not waived. We are the supreme law- 
making body. and if these rules are to embody substantive law we 
ought to know it. The regulation of procedure is the proper func- 
tion of a rule. In some codes they set forth, in explicit terms, what 
shall be a presumption of law and a presumption of fact, and that 
is a very important matter. If Judge Lobingier can make a rule 
which embodies what, in certain States, is really substantive law, his 
successor can modify those rules as they affect those remote litigants. 
He could modify or repeal the substantive law, because that is what 
it would be. 

If Judge Lobingier were to sit there right along I would allow 
him to amend, modify, and repeal, but he is not always going to be 
there. If it is proper for us, right here in the District of Columbia, 
with these people close to us, not to leave to the discretion of any- 
body what the law shall be, or to any judge sitting here, and if it is 
proper for us to enact a code which affects those right at our doors, 
right around us, and a code for Alaska, it is vastly more important 
that we make a code containing a specific and definite embodiment 
of the law — ^in so far as it is possible — for a jurisdiction as remote 
as Shanghai, China, That is the way I look at it. 

Mr. LiNTHicuM. Shanghai used to be remote, but it is not very 
remote any more. 

Mr. Cooper. I thought it was when I was crossing the Pacific. 

Mr. LiNTHicuM. Perhaps you had a rough voyage? 

tludge Lobingier. But you went a little further than that, Mr. 
Cooper ? 

Mr. Cooper. I thought it was very remote, indeed. 
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Mr. Rogers. You propose a substitute for section 1 of the printed 
bill, do you not ? 

Judge LoBiNGiER. Yes. 

Mr. KoGERs. I did not thoroughly digest what that substitute did 
that the printed bill section does not do. Will you develop that, be- 
cause it is in line with Mr. Cooper's inquiry ? 

Judge LoBiNGiER. Perhaps I had better read the substitute as I 
suggested it. 

Sir. Rogers. Yes; do that. 

Judge LoBiNGiER (reading). 

Section 1. That the laws of the United States which, so far as necessary and 
suitable, are, by section 4086 of the Revise<l Statutes — 

That is, the acts of 1848 and 1860, 

extended over American citizens in China, shall be understood as including^ 
all applicable acts of Congress; and whenever its general acts are deficient in 
the particulars mentioned in said section, the legislation enacted by Congress 
for the Territory of Alaska shall be considered as so extended or, in case the 
same is deficient, then the legislation so enacted for the District of Columbia : 
Provided, That nothing in this section shall be construed to confer the right of 
trial by jury in American courts in China. 

The purpose of the substitute is to enable us still to use the Code 
of the District of Columbia, which, I take it, we could not do under 
the first section as it now stands — to use it as an alternative where 
the Alaska Code is deficient. There are some provisions, as I have 
said before, of considerable importance to us which are found in the 
legislation for the District of Columbia, but not found in that relat- 
ing to Alaska. 

Mr. Rogers. May I interrupt you at that point? Of course that 
particular suggestion could very easily be met by adding a fourth 
subdivision to section 1, as follows: 

The compiled laws of the District of Columbia, published under authority of 
the act of Congress of — 

And then moving down the proviso which now appears as a part 
of the third subdivision of section 1 and making it a part of the 
new subdivision. 

Judge LoBiNGiER. That is true. That objection could be met in 
that way, but there are other points which I was just coming to. 
The other purposes of the substitute are these : In the first place, I 
think it is well to coordinate this new legislation with the old. Thi$^ 
is an act to supplement existing legislation, and I think we should 
consider it in connection with such legislation. Section 4086 of the 
Revised Statutes has been frequently construed by the courts, by the 
Court of Appeals, by the United States Supreme Court, and by our 
own court, and that language, you might say, is adjudicated lan- 
guage, whereas the section as it is drawn starts out on an entirely 
different theory and uses language which might lead to some un- 
expected results. For instance, the bill as drafted — and I know I 
am not criticizing anyone present, because it was not drafted by any- 
one present ; it was gotten together, as I understand it, after a hear- 
ing before this committee last spring — provides — 

That the United States court for China shall possess and exercise the power 
and jurisdiction to enforce and apply, within its jurisdiction, the following acts, 
of Congress. 
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Well, it would have the " power and jurisdiction " to enforce and 
apply those acts if they were extended, but it seems to me that the 
theory upon which Congress has proceeded heretofore is that you 
must first extend a law ; you must be sure that it is extended and then 
the power and jurisdiction will follow as a matter of course. The 
phraseology here purports to confer upon the court the power and 
jurisdiction to apply and enforce certain laws but it nowhere extends 
the laws. Now, what I think is important above all to make clear is 
that this code of Alaska and, in cases where it is necessary, this code 
of the District of Columbia, are extended. That is the condition we 
are up against to-day ; that is. Congress has provided, in the acts of 
1848 and 1860, that the laws of the United States are extended. Now, 
the doubt and difficulty has always been as to the meaning of the 
phrase " the laws of the United States." It has not been as to the 
*' power and jurisdiction " of the court " to enforce and apply " any 
law that is extended. In other words, it seems to me that whoever 
drafted this bill had in mind the power and jurisdiction of the court 
instead of the extension of the law, and unless that substitution is 
made we may some day run up against a technical decision of the 
court of appeals or even of our own court. 

The decision might hold that we have the " power and jurisdiction " 
to apply those laws if they are extended, but that they have never 
been extended. I can conceive of such a technical interpretation 
of the section, and it looks to me very dangerous. 

Mr. Rogers. The first subdivision of section 1 of the printed bill 
provides : 

Acts passed to carry into effect the l)ro^isions of treaties of the United 
States with China. 

Your substitute does not make an express reference to treaties. 

Judge LoBiNGiER. I do not think it is necessary. It seemed to 
me a work of supererogation, because a treaty becomes automatically 
the law of the land. 

Mr. Rogers. But it is not an act of Congress 

Judge LoBiNGiER. Well, it is the law of the United States, and the 
Supreme Court has held that a treaty is superior to any law. 

Mr. Rogers. You propose substituting "shall be understood as 
including all applicable acts of Congress, and I was wondering 

Jud^e LoBiNGiER (interposing). I have no objection to putting in 
a provision covering treaties. 

Mr. Rogers. All applicable treaties and acts of Congress? 

Judge LoBiNGiER. Yes, sir. 

Mr. Rogers. I should think that might be preferable. 

Judge LoBiNGiER. I would be quite satisfied with that. 

Mr. Rogers. One more inquiry. The language of the jury trial 
proviso in the printed bill is : 

That notliing in this section ShaU be construed to confer the right of trial 
by jury in any trial held witliin the jurisdiction of the United States court 
for China. 

Your substitute is: 

Provided, That nothing in this section shall be construed to confer the right 
of trial by jury in American courts in China. * 

Is there any difference in the meaning? 
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Judge LoBiN6i£R. The latter, it seemed to me, was more definite 
than " in any trial held within the jurisdiction of the United States 
court for China." Now, just what do you mean there? The term 
" jurisdiction " has two or three senses. You might mean territorial 
jurisdiction; there is such a thin^ as jurisdiction of the person, 
jurisdiction of the subject matter; it is used in several senses; while 
if you use the term "American courts," that includes all ; it includes 
the consular court, the United States court, or any other court that 
might be established there in the future. The substitute was in the 
direction of explicitness. 

Mr. LiNTHicuM. I was going to suggest, if the committee thinks 
well of it, that you submit to the stenographer the amendments 
which you think ought to be made to the bill — just the plain and 
simple amendments you feel should be made — because we all know 
that many Members do not have the time or inclination to read all 
of the hearings, and to gather all of these amendments from the hear- 
ings would be very difficult ; but if you will go through the bill care- 
fully and suggest your amendments, and let them go in at the end 
of the hearing, I think it would be of great advantage to the com- 
mittee. In connection with that, I would like you to go over the 
hearings and take into consideration the suggestions which have been 
made by different members of the committee, and see whether you 
think they should be incorporated in the bill — for instance, the sug- 
gestion made by Mr. Rogers in reference to treaties. 

Judge LoBiNGiER. I have already said I have no objection to that 
being included in the bill. I would like, if I may do so, to submit 
the entire bill with amendments instead of merely offering the 
amendments separately. I have incorporated them already, and I 
will submit them in that way if it is agreeable. 

Mr. LiNTHicuM. Well, I think that would be a very good idea. 

Mr. Rogers. A good many suggestions that have been made — per- 
haps a half dozen in my own case — where you have said you had no 
objection to the proposal. Unless you see, on a review of the hear- 
ings, some reason for not adopting those suggestions perhaps you 
had better incorporate them. I should expect to offer them in com- 
mittee and we should like to have your sanction or dissent, as the case 
may be. 

Judge LoBiNGiER. Now, do I understand that includes your re- 
marks in reference to section 4, or are you satisfied with this provision 
as to which I called your attention this morning — this provision in 
regard to the appointment of a United States commissioner ? 

Mr. Rogers. What specific suggestion of mine have you in mind? 

Judge Lobingier. Your inquiry was in regard to having an ap- 
proval of the appointment by some one else. 

Mr. Rogers. I think you have made it pretty clear and I think 
the statute also makes it pretty clear that there is a close analogy 
between the functions of the commissioner of the District Court of 
the United States and the commissioner of the United States Court 
for China; but I understand that the provisions of section 4 of the 
printed bill, lines 5 to 11, give a quasi judicial function of con- 
siderable breadth and importance to the United States Commissioner 
f of China which the commissioner for the United States district 
court within the territory of the United States does not have. It 



UNITED STATES COUET FOE CHINA. 55 

makes him, it would seem to me, something in the nature of an 
associate judge or assistant judge for the period of the regular 
judge's absence. In view of the fact that the judge, the district 
attorney, the clerk, and the marshal are severally confirmed by the 
United States Senate, it seems to me it would be highly desirable 
to have at least an Executive confirmation of the selection of this 
commissioner as made by the judge. 

Judge Ix)BiNGiER. With the permission of the committee, I will 
also append to my remarks the following : 

SUMMARY AND EXPLANATION OF THE BILL. 

Section 1 is intended to confirm and clarify the doctrine announced 
by the Court of Appeals in Biddle v. United States (156 Fed. Eep., 
759), defining the jurisprudence of the United States Court for 
China. A reference to the opinion in that case will show that the 
court, impliedly at least, recognizes that the phrase "laws of the 
United States" as used in the acts of 1848 and 1860 (now U. S. Rev. 
Stats., sec. 4086) and the act of June 30, 1906, establishing this court 
(34 U. S. Stats. L., Pt. I, 814) means all appropriate acts of Con- 
gress, even though originally passed with reference to a particular 
locality such as the District of Columbia or Alaska. Were it not for 
siich interpretation, indeed, the court would be still lacking in juris- 
diction over such important subjects as wills and administration, 
divorce, etc., which are not within the purview of ordinary Federal 
legislation and are covered only by codes enacted for such localities 
as those named above. 

But while such is the doctrine announced by implication, an ex- 
press legislative announcement would seem much better, and section 
1 is intended to jnake such announcement. In doing so it is believed 
to be advisable to follow the phraseology of the Revised Statutes and 
to refer to them in such a way as to connect the new law with the old. 
As between the Codes of Alaska and the District of Columbia, the 
former has been found more suitable here for the following reasons : 

{a) Much of the District of Columbia legislation is inherited from 
colonial Maryland and is therefore antiquated and in many respects 
inadequate, especially. as regards important branches of private law 
like probate and administration, marriage and divorce, etc. 

(&) Its later legislation was mainly enacted for an urban com- 
munity like Washington, where life is complex and conditions highly 
advanced and artificial ; it is ill adapted to conditions in a country 
like China. 

{c) On the other hand the Compiled Laws of Alaska afford a 
fairly modern and up to date piece of legislation, having been drafted 
so late as 1900 by a committee of Congress. 

{d) Said legislation was designed for a primitive, frontier com- 
munity where Americans live in small and widely scattered settle- 
ments much as they do in China and is far more suitable and work- 
able here. 

Nevertheless each code contains enactments (very useful in China) 
which the other lacks, and it has accordingly been thought best to 
retain these by making the District of Columbia code applicable 
where that of Alaska is deficient. 
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Section 2 is intended to provide a more substantial system of costs 
and fees than has yet been adopted. The inheritance tax feature has 
been taken almost literally from the rules prevailing in the British 
Court for China whose schedule of costs and fees throughout is much 
higher than ours, as a result of which the British court is nearly, if 
not quite, self-sustaining. It is believed that if such a schedule were 
adopted for our court, it would provide at least for current expenses 
outside of salaries. 

Section 3 is self-explanatory. The decisions of the court have now 
been accumulating for more than ten years and have never been 
reported, though they are badly needed, by the bar, the consular 
judges, and all others resorting to, or connected with the court. 

Section 4. Before the establishment of the court the minister to 
China was not only an appellate tribunal from the consular courts but 
was also empowered to make rules for them, approve the selection of 
Assessors (jurors) and perform generally the duties of a judicial 
superintendent for China. Some of these functions have been ex- 
pressly transferred to the judge of the United States court and all 
were doubtless intended to be ; but the present law needs to be sup- 
plemented and this section is intended to clear up any doubtful cases. 
The judge should also have the powers of a district judge in the 
United States and this is not elsewhere expressly conferred. 

Section 5 authorizes the utilization of an official already provided 
for by Federal legislation so as to meet emergencies created by the 
absence or disability of the regular judge, a situation which became 
quite acute between the departure of the former and the arrival of 
the present judge. At the same time it affords a more logical divi- 
sion of the field between the court and the consulate general of 
Shanghai by transferring from the latter to the former all judicial 
work and providing for its performance by or under the supervision 
of the judge of the United States Court for China. This will avoid 
much duplication of labor and expense and ought to result in 
greater efficiency and enhance the prestige of our judicial machinery 
in China. 

Sections 6, 7, and 8 merely confer additional duties on existing 
officers of the court, in some cases transferring to them duties which 
are now performed by consular officers, with a resulting duplication 
of labor and expense. The present court officials could very well 
take over these additional duties and thus relieve the consulate gen- 
eral which is complaining of an excessive burden of work. The 
custody of American prisoners and insane persons in China is one 
which especially needs attention. 

Section 9 merely recognizes and reaffirms existing legislation 
(appropriation bills) providing for a court steno^apher. 

Section 10 is intended to supply a palpable omission with refer- 
ence to leave and vacation, and one which was made much of in the 
abortive inquiry before the Committee on Expenditures of the De- 
partment of Justice commencing on September 15, 1913. By allow- 
ing the same leave as is now given to other officers in similar situa- 
tion it is believed that further misunderstandings and criticisms on 
this ground will be avoided. 
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Section 11. The provisions of the act are sorely needed and should 
go into effect at once. Nothing will be gained by further delay. 

Mr. LiNTHicuM. The bill as amended by you will be what you 
sanction and not what any of the members of the committee want 
in it. For instance, Mr. Eogers may have made a suggestion that 
does not meet with your sanction; and if so, it is not to be incor- 
porated in your amended bill; but the bill as printed for the com- 
mittee should contain the amendments that you approve, and then if 
we desire to introduce any other amendments we will do that sepa- 
rately. We want the bill you submit to us to have your absolute 
approval; and if you approve of any of the suggestions made by 
members of the committee, then you will adopt them as your own 
and incorporate them in the bill. 

Mr. EoGERS. I have one more inquiry about section 8. As I have 
reread the section it seems rather absurd that the clerk should decide 
whether or not to appoint the stenographer deputy clerk and that 
the marshal should decide whether or not to appoint the stenog- 
rapher deputy marshal. Why is not the judge the proper man to 
handle those things? Why should not the judge be the one to assign 
the duties of his subordinates? 

Judge LoBiNGiER. That is exactly what I thought, Mr. Eogers, and 
that w^as the provision in the original bill. This was put m after- 
wards, on the theory that each of these gentlemen should have that 
prerogative. My thought is this : We have a stenographer there now ; 
he is already drawing a salary, and when the marshal goes away or 
the clerk goes away automatically the stenographer could act or 
become a deputy without any need of commissioning or without any 
additional expense to the Government. That was the idea I had in 
mind, but, as I say, it was changed after it left my hands. 

Mr. EoGERS. If the committee approves, would it not be a goo*d 
thing to have the judge redraft section 8 so as to meet that suggestion ? 

Mr. LiNTHicuM. Yes; let him put that in his suggested amend- 
ments. 

(Thereupon the committee adjourned.) 
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